C. Masypun

IPAXAAHCKUM
NMPOLIECC

i : ( ;
Kon, | ®apy,,

iy / ”poq'j(“"c‘")l)a 3*"-'3aMeHa :
: ”.r’,'{'f

A0Leyr, OTme

TKy

ZITITED”
I Stipi vt

]




Y3HalTe CTOMMOCTb HanMcaHusi Ha 3aka3 CTyAeHYeCKUX U acnmpaHTCKux pabot
http://ly4e6bHunkn.nHdopm2000.pd/napisat-diplom.shtml

Ma3sypuH C. .

['paxgaHcku Npouecce

COAEPXAHUE

Bompoc 1. [ToHsATHE TPaXkIaHCKOTO MPOLIECCYaTbHOTO MpaBa
Cepuisi «3aBTpa 9Kk3aMeH» W TPAXKIAHCKOTO TTPOLIECCA. ...ttt 7
Bompoc 2. M cTOUYHMKM TPaXIaHCKOTO MPOLECCYaTbHOTO TIPABA........................... 9
3aseayrowwmii pepakuueit (Mocksa) A. Tloros Bompoc 3. IToHsITHME rpaXIaHCKUX MPOLIECCYaTbHBIX PABOOTHOLIEHUNA
Bemmyckatommmit penakTop E, Erepesa W VX KITACCUMUKALIMSL ...\t 11
Penaxrop 9. Crtenbimkosa Bompoc 4. OOBEKT M cofepKaHUe TPaXIaHCKUX TMPOIECCyabHbIX
XynoXHHUK E. IpsiueHko N
TPABOOTHOIICHMI . ... 13
KoppexTopst E. lapnunyenko, M. Llykuna
Bepcrka 1. MerpoBa Bormpoc 5. INpeamnoceikn BOSBHUKHOBEHUS TPaXIaHCKUX
MPOLIECCYaIbHBIX MTPABOOTHOIIEHUI U UX CYOBEKTBL........................ 14
BBK 67.629.247 YOK 347.919(75) Bompoc 6. [NoHsiTHe, 3HaYEHNE U CUCTEMa TPaXIaHCKUX MPOLIECCYaTbHBIX
Masypun C. . TIPMHIIMITIOB. ... ..o oo oo 17
. Bomnpoc 7. I'paxxmanckast mpoueccyaabHast GopMa............................................ 20
M13 TpaxpaHckuin npouecc. — CI6.: Mutep, 2008. — 176 c. — (Cepus P 8 P P Y bop ”
«3aBTpa 3K3aMeH»). Bompoc 8. Buapl rpaxxqaHCKOTO CyIOMPOM3BONCTBA U MX OCOOCHHOCTH. . . .. . ...
Bompoc 9. Cranuu TpaxIaHCKOTo Tpoliecca, UX XapaKTepucTukKa .................. 25
ISBN  978-5-469-01126-2 Bompoc 10.  CocTaB cyna, OCHOBaHMS U TOPSIIOK pa3pelieHusi BOIIPOCOB
Tocobue MOATOTOBNEHO B COOTBETCTBUM ¢ [OCYIApCTBEHHBIM 06DA30BATENbHBIM CYIOM B KOJUIETHAIBHOM COCTABE.. ... ..........ooioioiioe e 27
CTaHIApPTOM TI0 IMCLUMILIMHE «[paXIaHCKoe MpoLeccyalbHOe MpaBo». B ymoOHOM Bonpoc 11. TloHATHE U COCTAB JIML, YYACTBYIOIIUX B A€TE. ..............cvvveeee. 29
0pMe BOTIPOC-OTBET MOMOXET 3(pHeKTMBHO MOATOTOBUTBCS M YCIELIHO CHATh 3K3a-
3&5 p b A y A Bompoc 12.  [loHsATHE CTOPOH,
TpenHasHaueHo s CTYIEHTOB, oOYYaIOIMXCS MO creluatbHocT «FOprcmpy- WX TIPOLIECCYyaTbHBIC TIPABA M OOSI3AHHOCTWL. ... 32
ACHLM». Bompoc 13.  [IpolieccyallbHOE COYIACTME. ... .......................o o 34
Bompoc 14.  Haanexamas v HeHamexXaiiasi CTOpOHBI
B TPAXKITAHCKOM TIPOTIIECCE. ... ... oo 36
© 00O «MMuTtep Mpecc», 2008 Bompoc 15.  I'paxmaHCKOE MPOLECCYaTbHOE MPABOTIPEEMCTBO. ............................ 38
Bce npasa 3aluyiiienbl. Hukakas 4acTb JaHHOM KHUMA He MOXET GbiTb BOCTIpOM3BEneHa Borpoc 16 Tpetbn suiia, 3asBISIOUINE CAMOCTOSITEIBHBIC TPEOOBAHMS
B Kakol Obl TO HU 6bIN0 hopme 6e3 NUCbMEHHOrO Pa3peLleHns BNafenbLeB aBTOPCKMX OTHOCHUTENBHO TIPEAMETA CTIOPA .. ........ooooiiiiiioeie 40
npas. Bonipoc 17. Tperbu nuua, He 3asBJISIOLIME CAMOCTOSTEIbHBIX TPEOOBAHU I
HA TIPEAMET CIIOPA . ..o 42
Bompoc 18.  YyacTtue mpokypopa B TpaxkJIaHCKOM Tpoliecce.
ISBN 978-5-469-01126-2 ®opMBbl yyacTus MPOKypopa B TPaxkIaHCKOM Ipouecce................. 44
Bompoc 19.  OGpamieHue B Cyn B 3aLIATY TpaB, CBOOOM
¥ 3aKOHHBIX MHTEPECOB APYTUX JIMIL . .........ccoooooiiiiee 46
Bompoc 20. Yyactue B rpaXXJaHCKOM CYIOTIPOM3BOACTBE TOCYNapCTBEHHBIX
000 «Iirep Mpecea, Canrr-Merepbypr. Mereprodekoe wocee, 73, aut. A29. OpraHoB, OPraHOB MECTHOIO CaMOYIIPAaBJICHUS NI 1a4yn
Hanorosas nbrota — obutepoceniickini Kiaacendikatop npoaykwitt OK 005-93, Tom 2: BAKITIOYCHMS TIO JCJTIY. ... 47
95 3005 — anTepatypa yuebnas,
Noamiscano 5 nmevars 25.12.07. dbopatar 60x90/16. Yen. m . 11, Bompoc 21.  [loHsiTMe W BUIBI MTPEACTABUTENBCTBA B CYHC...................ocoooo. 48
or Mlon. Tipaz 3500 3x3. 3aras Ne 3866. Bonpoc 22.  T10JHOMOYUS MPEACTABUTEIHA B CYIC. ......o.oososeoeeeooeeeeeeeeee .50
TIEMATAHO ¢ TOTOBBIN ANAMOSHTIBOB B OO0 «Tunorpagma Mpasga 1906s, .
1952?r9. Cankr-Merepbypr, Kupniickas ya.. 2. Bompoc 23.  TloHsiTve U BUABI CyneOHON MOABEIOMCTBEHHOCTH
e (811) 531-20-00, 531-25-55 TPAKTAHCKUMX JICJL ..ottt 52
www.infanata.org BepHyTbCs B kaTanor y4eOHMKOB 1 MOHorpadumn

http://y4ebHnkn.nHdopm2000.pd/uchebniki.shtml



Y3HalTe CTOMMOCTb HanMcaHUs Ha 3aKka3 CTyAeHYEeCKUX U acnmMpaHTCKux paboT
http://y4ebHunkm.nHdpopm2000.pd/napisat-diplom.shtml

4 Copepxarime
Bompoc 24.  IloHsiTue W BUABI TTOACYIHOCTU TPAXKIAHCKUX O€JL....................... 54
Bompoc 25. PomoBast MOACYTHOCTD. ... 56
Bompoc 26.  TepputopuaibHast MOACYIHOCTD. ... 58
Bompoc 27.  Tlopsimoxk mepenauu aena U3 OIHOTO CyAa B APYTOM.......................... 59
Bompoc 28.  IloHsTue, Ha3HaYeHUE U BUIBI MIPOIECCYATbHBIX CPOKOB ... .. .| 60
Bompoc 29.  [loHsTve u Ha3HaYeHUE CyIeOHBIX PACXOIOB. . .62
Bompoc 30. locymapcTBeHHasT TOLLIMHA ... .63
Bompoc 31.  CyneOHble MBIEPXKKW..................... 64
Bompoc 32. Pacnipenenenue cymeOHBIX PACXOMOB.............................................| 66
Bompoc 33. Jloka3piBaHME — Pa3HOBUIHOCTH CYAeOHOTIO MMO3HAHUS

006cTOSITeNbCTB nenna. PakThl, He TpeOylolne T0Ka3bIBAHUSL .. ... ... 68
Bompoc 34. CynebHOe m0Ka3aTeJbCTBO M CPEIACTBA JOKA3BIBAHMS .................... 71
Bompoc 35.  TIpeametr m Opems DOKA3BIBAHMSL ... 73
Bomnpoc 36. Knaccudukauuss u BUIbI JOKA3ATEAbCTB............................................ 74
Bompoc 37.  OueHKa MOKA3aTEAbCTB ... 75
Bompoc 38.  CynmeOHBI prKa3 Kak yIPOIIEHHOE CYIOIPOU3BOACTBO M KaK

Pa3HOBUIHOCTb CYI€OHOTO MOCTAHOBICHMSL ... 77
Bompoc 39. TloHsATHE M CYIIHOCTb MCKOBOTO MPOU3BOACTBA .............................. 79
Bompoc 40. [loHsTHe MCKa U YepThl, XapaKTePU3YIOIINE UCK.. ... 81
Bompoc 41.  BWABI MCKOB....................... . 83
Bompoc 42.  TIpaBo Ha MCK W BJEMEHTBI MCKA. .. ... 85
Bompoc 43.  [IpaBo Ha mpeabsiBIieHUE MCKa, MPaBO Ha yIOBJIETBOPEHUE UcKa... 87
Bompoc 44. IMpoueccyanbHble cpencTBa 3alUThl OTBETUYMKA MPOTUB UCKA . . . . .. 89
Bompoc 45. OGpaiueHue B ¢yl ¢ KICKOM 3aMHTEPECOBaHHOTO JIMIIA,

TPUHATHAE CYABECH BASABIIEHMSL ... 91
Bompoc 46, OBECTICUEHME MCKA. .............oooooiii oo 93
Bompoc 47.  3amauum u copepxaHue MOATOTOBKU Jieja K CyleOHOMY

PABOUPATEIIBCTBY. ... oo 95
Bompoc 48. HasnaueHue nena k cynedbHOMY pa3OupaTebCTBY

U cyaebHOoe pa3doupaTeIbCTBO KakK MpolieccyanbHast GYHKIIUS

U TIPOLECCYATIBHASL CTAIMMEL ... 98
Bompoc 49.  CyneOHOE 3aCeaHMe U €TO YACTHU....................cooiooeeieee 99
Bompoc 50. IMToaroroBuTeNbHAST YAaCTh CyAeOHOTO 3aCeMaHUS ....................... ... 101
Bompoc 51.  PaccMoOTpeHMe Aea MO CYIIECTBY. ..........ooooooooiiee 103
Bompoc 52.  CymeOHble IPEHUST W PETUTAKWL ... 105
Bompoc 53.  BbiHeceHMe M OOBSIBICHUE PEIHNEHMS ... 106
Bompoc 54. OToXeHUe pa3oMpaTeNbCTBa AEMA ... 107
Bompoc 55.  IlpuocTtaHOBIEeHME MPOU3BOACTBA 11O M€Y, ................................... 108
Bompoc 56.  TIpoTOKOJ CyAeOHOTO 3aCEMAHMSL ... 109
Bompoc 57.  IloHsiTve M BUABI CyAeOHBIX MTOCTAHOBICHUWIA ... ... 111

Cofepxanve 5
Bompoc 58.  CymHOCTh ¥ 3HaYeHHE CYIeOHOTO peIIeHUs.

TpeboBaHus, IpeabsIBASIEMbIe K CyIeOHOMY pelIeHUIO.... ... ... 113
Bompoc 59.  CogpepxaHue cyqeOHOTO pelIeHuUs.

CyneOHble OIIMOKM U BOCIIOJTHEHUE HEJO0YETOB

CyIeOHOTO Pa3OMPATEIIBCTBA ... 115
Bormpoc 60.  YcTpaHeHMe HEIOCTATKOB PELIEHUS] BBIHECIIUM ero cymom ........ 116
Bompoc 61.  3akoHHas cuia CyaeOHOTO PELIEHMSL ... 117
Bompoc 62.  OmnpeneneHus cyna nepBoil MHCTAHLIMU W WX BUIbL..................... 119
Bomnpoc 63.  3aouyHoe NMPOU3BOACTBO — YIPOIICHHbIN TOPSIA0OK

CYIEeOHOTO Pa3OMPATEIIBCTBA ... 121
Bompoc 64.  3a0YHOE PELUEHME. ... ... 123
Bormpoc 65. CyIIHOCTh CyIOMPOM3BOICTBA T10 IeiaM,

BO3HUKAIOUIUM M3 MyOJUYHBIX TPABOOTHOIIEHUM. .......................... 124
Bompoc 66.  O6miasg xapakTepHCTHKa U COCTaB 0COOOro MPOM3BOACTBA ........... 126
Bormpoc 67.  YcrtaHoBieHHE (PaKTOB,

UMEIOLIUX IOPUAUIECKOE ZHAYCHME. ... 128
Bompoc 68. IIpu3HaHue TpaxxnaHWHA 0€3BECTHO OTCYTCTBYIOIIUM

1 OOBSIBICHUE TPaXKIaHWMHA YMEPIIMM. ... 130
Bomnpoc 69.  TlpusHaHuWe TpaxaaHWHA OTPAaHUUYEHHO JIeeCIIOCOOHBIM

WJIM HEIEECTIOCOOHBIM. ...\ oo 132
Bompoc 70.  OObsiBIeHHE HECOBEPIIEHHOJETHETO MOJTHOCTHIO

eeCIOCOOHBIM (AMAHCUIIALIMSI)... ... 134
Bompoc 71.  BoccraHoBJeHUE MpaB 0 YyTpaueHHBIM IIEHHBIM OymMaraM

Ha MPeAbSIBUTEISI WJIM OPAEPHBIM LIECHHBIM OyMaram

(BBIBBIBHOE TIPOM3BOMCTBO). ... .. ... 136
Bompoc 72.  TIpou3BOACTBO MO AejaM O MPUHYAUTEIbHOM TOCITUTAIU3ALNN

rpaXXJaHWHA B MCUXMATPUUYECKUI CTAllMOHAP M MPUHYIUTETbHOE

TMCUXUATPUYECKOE OCBUIAETEIBCTBOBAHME. .. ... 139
Bompoc 73.  CynmebHoe ychIHOBJIeHHE (ymouyepeHue) pedeHKa ... 142
Bompoc 74.  CymHOCTb KaccalMOHHOTO MPOU3BOJICTBA U OCHOBAaHUS

K OTMEHE Y U3MEHEHMIO PellleHUi cyna NepBOid UHCTAHIUW ... ... .. 145
Bompoc 75.  TlpaBo KaccallmOHHOTO 00XalOBaHUS U IPUHECEHUS

MpeACTaBIeHUsI TPOKYPOPOM Ha CyneOHbIe MOCTaHOBJIECHMS,

He BCTYNUBIINE B 3aKOHHYIO CHMILY. ... 147
Bompoc 76. PaccMoTpeHue [e 1Mo KacCallMOHHBIM XajiobaMm

(rpeacTaBieHUsIM) U TOJHOMOYMS Cyla KaccallmOHHOM

VHCTAHIIMUL ... 149
Bompoc 77.  Ilpenmensl MOJHOMOYMI cyla KacCAallMOHHON MHCTAHUMW. ... ... 152
Bompoc 78.  IlepecMoTp B mopsiiKe Haa3opa — WMCKIIOUYUTEIbHBIN CITIOCO0

MPOBEPKU 3aKOHHOCTHU CYAEOHBIX aKTOB ... 154
Bompoc 79.  CymHOCTh TIepecMOTpa BCTYNMUBIINX B 3aKOHHYIO CUITY

peLHeHHﬁ, Ol'IpGI[CJIGHI/Iﬁ CyaOB I10 BHOBb OTKPBIBHINMCHA
00CTOSITeIbCTBAM

BepHyTbCA B kaTanor y4ebHMKOB 1 MOHOrpadumn
http://y4ebHukn.nHpopm2000.pd/uchebniki.shtmi



Y3HaliTe CTOMMOCTb HanMcaHUs Ha 3aka3 CTyAeHYeCKUX U acnmMpaHTCKux paboT
http://y4ebHunkn.nHdpopm2000.pd/napisat-diplom.shtml

6 Copepxanve
Bompoc 80.  TIpaBoBoe MmosoxXeHUe MHOCTPAHIIEB B POCCUICKOM IPaXIaHCKOM

npouecce. Mcku K MHOCTPaHHBIM IOCYIapCTBaM

U MEXIYHAPOITHBIM OPTAHMBALMAM..............co. oo 159
Bompoc 81.  TMoxcynHoCTb Aen ¢ yyacTMeM MHOCTPAHHBIX JHUI CyaaM

B Poccuiickoit ®enepaunn
Bompoc 82.  [lpusHaHMe W MCTONHEHKE PELIEHU T MHOCTPAaHHBIX CYJI0B

M MHOCTPAHHBIX TPETEUCKUX CyIOB (apOUTpaxKen). ....................... 163
Bompoc 83.  CymiHOCTb TPETEHCKOTO CYAOTPOU3BOIACTBA. ... 166
Bonpoc 84.  OcmapuBaHue pellicHUid TPETEHCKUX CYI0B.

OcHOBaHMsI AJ1s1 OTMEHBI PELIEHUS TPETEHCKOTO CyAd ................... 169
Bomnpoc 85.  TIpou3BoACTBO HO [ieiaM O Bblaue MCTIOJHUTEIbHBIX JIUCTOB

Ha MPUHYAUTENbHOE UCTIOTHEHUE pelIeHUI .

TPETEHCKUX CYIMOB ........oooooooo oo 171
Bompoc 86. HopmatuBHas ocHOBa M MpaBoBasi MPUPOJA UCTIONTHUTETEHOTO

MIPOM3BOJICTBA U OCHOBHbIE TTOJOXEHUS UCTIONHUTENLHOTO

TIPOMBBOMCTBA ... oo\ 173
Bompoc 87.  OcHoBaHus 1151 IpeKpalieHust UCTIOTHUTETbHOTO

TIPOMBBOMCTBRA ...t 175

Bonpoc 1. TlloHATHE rpaXaaHCcKoro NpoLueccyasbHOro npasa
N rpaxaaHckoro npotecca

OTBET

I'paxknaHckoe mpoleccyalbHOe TPaBO — CaMOCTOsITe/IbHAsI OTpaciib Mpasa,
TPEACTABSAIONIAS COBOKYITHOCTh MPABOBBIX HOPM, PETIAMEHTUPYIOLIUX Jesi-
TEJIbHOCTb CyIOB OOILEH IOPUCIUKLIMU U CYyOBEKTOB I'PakTaHCKOTO CyIOIMpO-
MU3BOMCTBA (UCTLIOB, OTBETYMKOB, 3asBUTENEl, MPOKYypopa, MpeacraButeseit
TOCYIapCTBEHHBIX OPraHOB, MPEACTABUTENEH CTOPOH, TPETbUX JIUII, CBUAETE-
Jieil, 9KCTIIepTOB, CIIELUATUCTOB) IMPU PACCMOTPEHU U 1 3allIUTE CYIOM HapyllleH-
HOro b0 ocrapuBaeMoro npasa Judo Mpu YyCTAaHOBIEHUM (GaKTOB, UMEIOIINX
IOpUaNYECKOe 3HAUYEHUE.

B otnnuume oT HOpM MaTepUaabHOrO MpaBa (rpaXkIaHCKOTo, CEeMEMHOTro, Tpy-
JIOBOTO U TIP.), HOPMbI TPaxIaHCKOTO MPOLECCYabHOTO MpaBa pacpoCcTpaHsi-
J0TCS TOJIBKO Ha FpaXkJaHCKKWeE MpollecCyaibHbIe MPABOOTHOIIEHUS YKa3aHHBIX
YYaCTHUKOB T'PaXXAaHCKOTO Tpoliecca Mo MOBOAY pean3allii UMW CBOETO Mpo-
LIECCYaIbHO-TIPABOBOTO CTaTyca (IPOLIECCYalbHbIX MPaB U IMPOLIECCYAbHbIX
o0s13aHHOCTEI) B cyae.

I'pazkaanckmii mpouecc — 3TO YperyJupoBaHHass HOpMaMU TpaXk1aHCKOTO
MpolleccyabHOTO TpaBa AeSITebHOCTh Cyla U APYTUX YYaCTHUKOB CYAOIpPO-
MU3BOJCTBA MO PACCMOTPEHMIO U Pa3pelIeHUI0 MHANBUAYATbHBIX KOHKPETHBIX
JieJT 0 BOCCTAHOBJIEHUU WJIM 3alllMTe HAPYLUIEHHOTO WM OCIIapuBaeMoro IMpasa
WY YCTAaHOBJICHUIO I0pUINYECKU 3HAUUMOTro (akTa.

IIpeameT rpaxxaaHCKOro MpoLieCCyaIbHOTO MpaBa COCTABJSIOT JUIIb T€ OT-
HOIIEHHUSI, KOTOPble BOZHUKAIOT MEXIY CYIOM M YYaCTHUKAMU TPakIaHCKOTO
CYIOINPOU3BOACTBA HE3ABUCUMO OT UX MPOLIECCYaTbHOTO MOJOXEHUsI. DTU OT-
HOLUEHMS BO3HMKAIOT C MOMEHTA O0OpalEHUs 3aMHTEPECOBAHHBIX JINLL K CyLy
€ MPOCHOOI 0 pa3pelieHu  cropa o MpaBe WK YCTAHOBJIEHUH I0PUINYEeCKH 3Ha-
yuMoro ¢akra, eCii B MTHOM TOPSIIKE pa3pelInTh JaHHYIO CUTYalUIO He TIPe/-
CTaBJISIETCS] BOBMOXHBIM.

MeTo10M rpakaaHCKOro MPOLIECCYaTbHOTO MpaBa, T. €. crocoda Bo3AeicTBUS
Ha peryjMpyeMble JaHHOI OTpaciiblo OTHOILEHMS, BBICTYIAET WMIIEPATHBHO-
JIICTIO3UTHBHDbII METON, BbIPAXEHHBIM B peaqu3alluyd TMpaB U 00sI3aHHOCTEM
CyOBEKTOB TMPOLIECCYaATbHBIX MPAaBOOTHOILIEHUA.

VMnepaTHBHOCT METONIA TPABOBOIO PETryJMPOBAHUsS TMPOSIBISETCS 4Yepe3
TIPUHLIMII BJIACTU U TTONYMHEHUS, B KOTOPOM CyIeOHbIE TTPENNMUCAaHUS cyaa KaK
opraHa rocyJapCTBEHHOM BJacTy 00s13aTesIbHbBI TSI BCeX 0e3 UCKITIOUEHUSI T,
KOTOPbIM OHU aapecoBaHbl. Cya 00s13aH TOYHO COOJTIONATh MPENNUCaHUsT 3aK0-
Ha U TpebOoBaTh TOTO Xe OT BCeX YYACTHUKOB IpaXKAaHCKOTro mpolecca. 3a He-
BBITIOJIHEHUE CYIEOHBIX TPeOOBaHWII BUHOBHbIE JIMIIA MOTYT OBITH TIPUBJIEYE-
HBbI T10 OMpeAeIeHUIO Cyla K OTBETCTBEHHOCTH.
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8 I'paxx jaHCKiA npouecc

JMCTIO3UTUBHOCTD TPAKAAHCKOTO MPOIIECCYaAIbHOTO TIpaBa, CBsI3aHHA CO
CcBOOOMHON peann3aliieil B Cyle CBOEro MpPaBOBOTO CTAaTyca, C BO3MOXHOCTBIO
BBIOOpA OTIpeNIeJIEHHOTO TIOBEICHUSI B paMKax, TIPeIOCTaBIEHHBIX yYaCTHUKAM
CYyIOTIPOU3BOICTBA TIPOLIECCYATbHBIM 3aKOHOM. Hampumep, ucren BripaBe oTKa-
3aThCsl OT MPEABSBIEHHOTO UCKA, U3MEHUTD MPEeIMET UCKa WM er0 OCHOBaHUE,
YBEJIMUUTh WJIM YMEHBIINUTh pa3Mep MCKOBOTO TPeOOBaHUS; OTBETYMK BIIpaBe
TPU3HATh UCK, BBIABUHYTh BCTPEUHbBIN UCK; 00€ CTOPOHBI BIIPaBe TMepenaTh Crop
Ha pa3pelleHre TPeTeHCKOTo Cya Wi 3aKII0UYUTh MUPOBOE COTJIAIlIEHNE U T. TI.

B coBOKymHOCTH AVCTIO3UTUBHOCTD M UMIIEPATUBHOCTD XapaKTePU3YIOT Me-
TOJ, TPaKIAHCKOTO TPOLIECCYAIbHOTO TIpaBa.

Cucrema rpasKIaHCKOro npoueccyajbHoro npasa. I'paxxaaHckoe npouec-
cyajibHOe MPAaBO0 COCTOUT U3 OOLLIEH U OCOOEHHOI YacTeii.

O0mas 9acTh BKITIOUACT TOHSITUIHBIN aIlltapaT 1 OCHOBOITOJIATAIOIIIHE TT0-
JIOXXEHUS: 3alauil CYyIOIPOU3BOACTBA, COCTaB YYACTHUKOB, CUCTEMY 3alUThI
UX MPOLIECCYaNTbHBIX MPaB, MPEIMETHYIO KOMIIETEHIIMIO Cyla, CPOKU, PaCXOJbl,
cynebHoe noKas3biBaHUE W UX cpenacTBa. OOI1ast YacTh CTPOUTCS B TOUHOM CO-
oTBeTcTBUU ¢ OOMMU MojoXeHUsIMU ['pak1aHCKOTO TMPOIECCYabHOTO KO-
nekca (ti. 1-10).

OcobeHHas 4acTh perlaMeHTUPYET IBVXKEHWE Jiefia 1O TMPOIeCcCyabHbIM
CTaaAusIM CyJOTIPOM3BOACTBA OT BO30OYXIEHUS MO 3aBEPIICHMST TPaKIAaHCKON
TpoLECCyaTbHOM AesITeIbHOCTU. B 3T0i1 yacTu BhIIEISIOTCS: TTPUKA3HOE TPO-
WU3BOJICTBO; MCKOBOE MPOU3BOJCTBO; TTPOU3BOJCTBO TI0 JIeIaM, BO3HUKAIOIINM
U3 MyOJUYHBIX TPABOOTHOIIEHUT; 0CO00E MPOM3BOICTBO, a TAKXKe MPOU3BOI-
CTBA T10 MePECMOTPY CyNeOHbBIX aKTOB B aTleJUTIIIMOHHOM, KaCCAallIMOHHOM U HaJl-
30pHOM TopsaKe. CaMOCTOSITENbHBIE Pa3/ieSibl 0COOCHHOI YacTH COCTaBIISIOT:
TPOM3BOJICTBO TI0 JieJIaM C yJacTUeM MHOCTPAHHBIX JIMIL; TTPOU3BOACTBO TIO Jie-
Jlam 00 OCTapvBaHUU PEIIEHUI TPETEHUCKUX CYJ0B U O BbIAA4Ye UCTIOJHUTEIb-
HBIX JIUCTOB Ha MIPUHYIUTEJbHOE MCIIOJHEHUE PElIeHU TPETeMCKUX CYyIOB;
TIPOM3BOJICTBO, CBSI3aHHOE C UCTIOJTHEHUEM CYy/IeOHBIX TOCTAHOBJIEHUH U TTOCTa-
HOBJIEHUI UHBIX opraHoB (ri1. 11-47 TTIK P®).
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pochki ANS NOArOTOBKM K IK3aMeEHY

Bonpoc 2.  UVCTOYHMKM rpaxaaHCKoro npoLeccyanbHoro npaea

OTBET

MICTOYHUKM TPpakIaHCKOTO IMPOIIeCCyabHOTO TIpaBa MPEACTaBISIOT co00it
COBOKYITHOCTh TTPAaBOBBIX HOPM, JIEXKAIIUX B OCHOBE TPaKIaHCKOTO CYIOIIPO-
M3BOJCTBA B Cylax OOIIeH IOPUCIUKIINN, B COOTBETCTBUN ¢ KOTOPBIMU OCYIIIE-
CTBJISIETCST TpaxkmaHCKuil mporiecc. [Ipexkne Bcero MICTOYHUKOM IpaXkIaHCKOTO
TpolieccyanbHOTO TpaBa siBisieTcss Koncrurymas P®. I[MpuMeHUTETbHO K TpaX-
JMaHCKOMY TpolieccyatbHoMy TipaBy KoHcturyuuss P®D, Bo-TepBbIX, ompene-
JiseT cyneoHyto cuctemy Poccuiickoit Denepalinu, yrmoTHOMOYUBAsSI CYIbI OCY-
IIECTBIATh MTPABOCYINE; BO-BTOPBIX, 3aKPETUISIET MEXKOTPACIeBbIe TTPUHIIUIIBI
MPaBOCYAMS, OTHOCSIINECS K CYITOYCTPOUCTBY M CYIONPOU3BOACTBY, HAIpU-
Mep: yCTaHaBIMBaIOIIUe cyneOHylo cucteMy B Poccuiickoit Penepanivu u pas-
rpaHUYMBAIONINE KOMIIETEHIINIO PAa3TUIHBIX 3BEHbECB CyIeOHOM CUCTEMBI U CY-
JIOB Pa3JIMYHBIX YPOBHEH, Ha3HaYeHUE Cyleil Ha JOJDKHOCTb, OCYIIECTBICHHE
npaBocynus B Poccuiickoit denepaiiiu TOJIbKO CYIOM; HE3aBUCUMOCTD CyAei
1 TTOMYMHEHHUE UX TOJIBKO 3aKOHY; OTKPBITOE U TJIaCHOE pa3doMpaTeTbCTBO e
BO BCEX CYIaxX, COCTSA3aTeIbHOCTD U T. II.

3akoHamu Poccutiickoit denepanny peryaupyroTcs MaTepruaibHbIe U alMU-
HUCTPATUBHBIE TIPABOOTHOIIIEHMS HETIPOIIECCYaIbHOTO XapaKTepa, HO UMelo-
IIIMe OTHOIIIEHHUE K CymeOHOl aesaTenbHOCTH. Hampumep, mpeaycMOTpeHBI Ta-
pPaHTUM CyIeOHOM 3aIUTHI, B YACTHOCTHU MPaBO 00XKaJOBaHUS B CyII PEIICHMIA
U JESTHUI OpraHoB TrOCylIapCTBEHHOM BJIAaCTH, OPraHOB MECTHOTO CaMOYIIpaB-
JIEHUSI, OOILECTBEHHBIX OObEAMHEHUN U TOKHOCTHBIX JIUILL (4. 2 cT. 46 KoH-
cruryuuu P®). Dto ke nonoxenne KOHCTUTYLMN HEMOCPEACTBEHHO OTHO-
CHTCA M K TAKOMY BUJy TPaXKIaHCKOTO CYIOIPOU3BOICTBA, KaK IMPON3BOACTBO
T10 JIeJTaM, BOBHUKAIOIINM U3 aIMUHHUCTPAaTUBHO-TIPaBOBBIX OTHOIIeHM1. Hop-
MBI, coepKalrecs B ICTOYHMKAaX MaTepUaJbHOTO TIpaBa, B TPYIOBOM, CeMeii-
HOM, TPaXJIaHCKOM, YACTUYHO B aAMUHMCTPATMBHOM M Jp. OTPACIIsIX TIpaBa,
MIPUMEHSIOTCS CyIaMU IIJIsST TIPUHATHS TTPAaBUJIBHOTO PEIICHUS IO CYIIeCTBY
paccMaTpuBaeMoro jena.

Bénbmylo 4acTh HOPM conepXuT I'pakaaHCKUIiA MpolieccyaabHBIN KOIEKC,
npuHaThIil 23 okTsi0pst 2002 r. ['ocymapcTBenHoit dymoii. ['pakmaHckuii mpo-
LIecCyalibHBIN KomeKe P® permamMeHTHpYeT TMOPSIOK OCYIIeCTBICHUS CYIOTIPO-
M3BOJICTBA B Cy/lax oOIIel IOPUCIUKIIAM.

HopMsI rpaskmaHcKoro TporieccyaibHOTO mpaBa chopMyJIMpoBaHbI B 446 cTa-
ThsiX (47 Ti1aB 1 7 pa3aeinoB), Kaxmasi M3 KOTOPEIX IOCBSIIEHA CyIcOHOMY IIPOM3-
BOJICTBY B TIEPBOM, aNeJUISIIIMOHHOM, KacCallMOHHON W HaA30pHON MHCTAHITUSIX.
CamocTosITeIbHBIE pa3aeibl 3aKPETISIOT O0IIYe TTOJOXEHUS CYyTOIPOU3BOI-
CTBa U BKJTIOYAIOT BOMIPOCH POCCUMCKOTO TPpaXkKIaHCKOTO Tpoliecca ¢ MeXIyHa-
POIHBIMU 3JIeMeHTaMM (pasfen V), 00 ocTlapuBaHMM PEIIeHU TPeTEHCKUX
cynoB (pasmen VI), ucmonnureabHoe mpousBoacTBo (pasmen VII).
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B TI'paxnmaHckuii mpolieccyaibHbIN KOAEKC BKIIIOUYEHBI HOPMbI, UMEIOIIUE
OCHOBOIIOJIAaraoliee /Il MpaBoCyausl 3HaUYeHWE TP PaCCMOTPEHUM U paspe-
IIEHUU TPAaXKTAHCKUX JIeJl: HOPMbI, PEraMeHTUPYIOIIUE TTOJTHOMOYUS U Jesi-
TEJIbHOCTD CyJIa, MpaBa U 00SI3aHHOCTU BCEX YUYACTHUKOB, PEKBU3UTHI MPOIIEC-
CyaJIbHbIX JOKYMEHTOB, a TaKX€ HOPMBbI, OIpPENesIoNniie OCHOBAHUSI U MEpPbI
npoleccyanbHOl oTBeTCTBeHHOCTU. B Konekce mpumeHsitoTest Kak oo1ive npa-
BWJIa pACCMOTPEHUSI U pa3pellieHUs] UCKOBBIX JIeJI, TaK U MpolieccyaibHbIC 10-
TOJIHEHUSI, XapaKTepHble OCOOEHHOCTU M YCJIOBUS TIPU PACCMOTPEHUU U Pa3-
pelIeHUM Pa3JINYHbIX KaTEropuii 1eJ1 HEMCKOBBIX TTPOM3BOJCTB.

HopMmbl naHHO# OTpaciu mpaBa coiepxkarcs U B IPYTMX 3aKOHAX, KOTOPbIE B
pa3HOM O00bEeMe PEryJMpyIOT OTHOLIEHMST B 00JIaCTU TpakIaHCKOTO Tpoliecca.
910 DK3 P® «O cynmeonoit cucreme P®», 3akon PCOCP «O cymoycTpoii-
ctBe PCOCP», 3akon P® «O craryce cymeii B Poccuiickoit @enepanum»,
®3 PO «O mMupoBbIx cymbsix», @3 PO «O rocymapcTBEHHOI 3alllUTe CYIEi,
JOJIKHOCTHBIX JIUI] TTPABOOXPAHUTEIBHBIX U KOHTPOJIMPYIOIIUX OPTaHOB», 3a-
KoH P® «O rocymapcTBeHHOI MONUIMHE»; npyrue 3aKoHbl: M3 PD® «O6 06-
>KaJIOBaHUU B CyJI NEUCTBUIA U PellIeHUi, HapyIIatoIInX MpaBa U CBOOOIbI Ipaxk-
nanuHa», @3 PO «O cynebHbIX npuctaBax», @3 PO «O6 MCIOTHUTEILHOM
MPOU3BOACTBe», 3aKoH P® «O cpeacTBax MaccoBoil MHGOpMAaLIN»; OTpacie-
BbIE KOJIeKChl U Tipounie DenepanbHble 3aKOHBI, COIepXKalllie OTAEIbHbIE HOP-
MbI TPAXIAHCKOTO MPOLECCYaTbHOTO MpaBa.

OTtenbHbIE HOPMBI T'PaXkIAHCKOTO TMPOLIECCYabHOTO TpaBa MOTYT COAEp-
3KaThCsl B MEXIYHApOIHBIX IoroBopax u cornamieHusx P®. Ocoboe mecTo cpe-
IV UCTOYHUKOB I'PaxkIaHCKOT'O TIPOIIECCYaTbHOTO MpaBa 3aHUMAaIOT PyKOBOJIS -
mue pazbsicHeHust [locranosnenuii I1lnenyma BepxosHoro Cyma P®.

B Hacrosiiiee Bpemsi (enepaibHble CyIbl U MUPOBBIE CyIdbM ACHCTBYIOT B
COOTBETCTBUU ¢ pykoBoasiumu [loctaHoBneHusimu [lienymoB BepxoBHOro
Cynma P®, Pazbacaenusamu Koncruryumonnoro Cyma P®.

B 11€J10M MCTOYHUKYU TPaKAAaHCKOTO TPOLIECCYyaTbHOTO MpaBa XapaKTepu3y-
1oT: 1) mpeobiagaHue cpeny HUX 3aKOHOB; 2) OJHOBPEMEHHOE IeiCTBUE Ha Tep-
putopum Poccuiickoii @eaepaiiuu o01IEpOCCUIICKOTO IpaXkIaHCKOTO TTpoliec-
CyaJIbHOTO 3aKOHO/IaTe/IbCTBA; 3) pacliupeHue Kpyra 3aKOHOIaTeIbHBIX aKTOB,
coziepXkaliux HOpMbI TPaXKTaHCKOTO TPOLIeCCyaIbHOTO TIpaBa.

ITpou3BoaCTBO MO rpakAaHCKUM JiejIaM BeETCs 0 MPOLIeCCYaIbHBIM 3aK0-
HaM, JICMCTBYIOIIMM BO BpeMsI pacCMOTPEHUS Aejia, COBEPIIEHUS OTAETbHbIX
MpoLIeCCYaJIbHBIX NEUCTBUI WJIM UCIIOJHEHUS peleHus cyna. MHeMu cioBa-
MU, delicmaue epanrcoaHCcKo-npoueccyarbHbIX HOpM 60 8peMeHU XapaKTEpU3yeT-
Csl OTCYTCTBUEM OOpaTHOM CUJIbI 3aKOHA: HE3aBUCUMO OT BPEMEHU BO3HUKHO-
BEHUSs Jea TPU COBEPIIEHUM JIFOOBIX MPOIECCyaNbHbIX ACHCTBUM cremyer
MPUMEHSITh 3aKOHOJIATEbCTBO, ACHCTBYIOIIEE B MOMEHT COBEPIIEHUS ITUX
neucTBuii. Jlis mpumaHusi 3aKOHY 00paTHOM CUJIBI HEOOXOOUMO CTIEIUAJIbHOE
yKazaHue 00 3TOM B 3aKOHE.

Bonpoc 3.  TMoHaTve rpaxaaHCKMx npoLEeccyanbHbIX
MPABOOTHOLLUEHWI 1 KX KnacCcudukaums

OTBET

C npuHATHEM MCKOBOIO 3asIBJICHUS, XKaIOOKI (3asIBJICHNsI) 1 BO30YKICHM-
€M TPOM3BOJICTBA IO T'PAXIAHCKOMY ey MEXIy ero yuaCTHUKaMu BO3HMKa-
0T TIPAaBOOTHOIIEHUS. DT OTHOULIEHMS TIPOSIBIISIIOTCSI Yepe3 peaiu3alio ux
CcyObeKTaMU TPOIIeCcCyaTbHBIX MPaB U MPOLIECCYATbHBIX 00SI3aHHOCTEN, COCTaB-
JISIIOIIMX B COBOKYITHOCTU TPaXKJAaHCKWI MpOLeCCyalbHbI CTATyC KaXIOro
cyObeKTa B oTaebHOCTU. VX oTpaciieBoil xapakTep OOYyC/IOBJIEH TEM, YTO OHU
YperyJiMpoBaHbl HOPMaMU TpaXKIaHCKOTO TPOLIECCYaIbHOTO HpaBa U, Clelo-
BaTeJIbHO, SIBJISTFOTCS TPAXXIaHCKMMM TTPOLIECCYaIbHBIMU ITPABOOTHOIIEHUSIMU.

Crieninduueckoil 0cCOOEHHOCThIO TPakIAHCKUX MTPOLIECCYAIbHBIX MPaBOOT-
HOILIEHUI SIBJISIETCSI TO, UYTO 00S3aTeIbHBIM CYOBEKTOM KaXIOTo U3 HUX BbI-
crymnaet cyia (Cyl-CToOpoHa, CyA-IMPOKYpoOp, CYA-CBUIETENb, CyI-TIEPEBOIYMK
uT. 11.). Mcxonst u3 ckazaHHOTO, MpolieccyaibHbIe TPABOOTHOIIEHUST HE MOTYT
BO3HUKATh MEXY CyObEKTaMU I'paxKIaHCKOTO IMpoliecca 6e3 mpoleccyaabHON
CBSI3U C CYIOM, UMEHHO TOTOMY B CHCTEME TPaXXIaHCKUX IMPOIECCyaTbHbIX
MPaBOOTHOIIEHU! TIPUHSTO pa3jinyaTh OCHOBHbIE, JOMOJHUTE/bHbIE U CJIy-
KeOHO-BCIIOMOraTejIbHble TIPABOOTHOIIECHUSI.

K 0CHOBHBIM rpakTaHCKVM TPOLIECCYaTbHBIM MPABOOTHOIIEHUSIM OTHOCSIT-
csl TaKUE TIPAaBOOTHOIICHUsI, 6€3 KOTOPBIX HE MOXET BOSHUKHYTh U CYILIECTBO-
BaTh IpaXIaHCKOE CYIOMPOU3BOJCTBO 10 KOHKPETHOMY JiejTy (MEXIy CyaoM U
WCTIIOM, CYIOM U OTBETYMKOM, CYIOM W 3asiBUTEJIEM B JiejIaX HEUCKOBBIX MPO-
W3BOACTB).

HexkoTtopblie aBTOpbl K OCHOBHBIM TPaXKJIaHCKUM TMPOLIECCyaTbHBIM TTPaBO-
OTHOIIEHMSIM OTHOCSIT TPABOOTHOILIEHUSI, CBSI3bIBAIOIIIME MIPOKYPOPA UK Opra-
HbI TOCYIAapCTBA JMOO MHBIX JIMLI, OT CBOEIO MMEHM OOpALIAIOLINXCS B CYI 3a
3aIIMTON IIpaB M 3aKOHHBIX MHTepecoB Apyrux juil (1. 2 u 3 c1. 4 I'TIK PD).
Ho Takue npaBooTHOIIEHUSI HE HOCST (DyHIaMEHTAIbHOTO Xapakrepa, U B OIl-
penesIeHHbIX CUTYalUSIX CYIOTTPOU3BOACTBO MOXET MPOMOJIKATHCS 0e3 UX yJa-
crusi. Hanpumep, ecnu mpokypop, mpeabssBUBIINIA UCK, OTKA3bIBAE€TCSI OT HETO,
a ucTell, B YbMX MHTepecax UCK ObLI MpenbsBIeH, HACTAaMBaeT Ha TMPOIOJIKeE-
HUU TIpoliecca, Cy/l A0DKEH PpacCMOTPETh U pa3pelinuTh JeI0.

J17151 OCHOBHOT'O TPaXKIaHCKOT'O TIPOLIECCYATbHOTO MPABOOTHOILIEHUS XapaKTEPHO
TO, YTO OHO CYIIIECTBYET OT Hayasia v JI0 KOHIIA CyJIO0IPOM3BOJICTBA Y HE MBICTMMO
0€3 ero OCHOBHBIX CyOBEKTOB.

JlononHuTEbHBIE TPAaXIAHCKKUE TPOLIeCCyabHblE TPABOOTHOIICHUS CBSI-
3BIBAIOT Cy/l C TAKUMU JIMLIAMU, KOTOPbIE MOTYT y4aCTBOBaTh B IMPOW3BOJICTBE
110 OJTHUM JIeJIaM Y He y4acTBOBATh B IPYIMX MPOU3BOICTBAX (C TPETbUMU JIU -
1IaMU; C TIPOKYPOPOM; OpraHaMy TOCYIapCTBEHHOW BJIACTU, 3aIMIIAOIIUMU
WHTEPECHI IPYTUX JIULI, HallpUMep OpraHaMu OTNeKH U TTONEYNTETbCTBA, 3alll-
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IIAOIIUMU B Cy[e TIpaBa HECOBEPIICHHOJETHNX, OCTABIIMXCS 63 TTOTMeUeHUST
3aKOHHBIX TpeacTaBuTenieit). CyobeKTaMy TOTTOTHUTETBHBIX IPABOOTHOIIICHU A
MOTYT OBITh TOJIBKO JIMIIA, YYACTBYIOIINE B Jiesie, T. €. MMEIOIIe MaTepraib-
HBII WJT ¥ TIPOIIECCYaIbHBIN MHTEPEC B IPUHUMAESMOM CYIOM PEIIIEHUH TT0 JIeITy.

CiryxkeObHO-BCcTIOMOTaTeIbHBIE TIPOIeCCYyaTbHbIe TPABOOTHOIIIEHMS B Ipak-
JAHCKOM CYIOIIPOM3BOJACTBE BO3HUKAIOT W CYIIECTBYIOT Y Cyda C YYaCTHHMKA-
MU, BBITTOTHSIONIMMHU CITYXKeOHO-BCITIOMOTaTeNIbHbIe (YHKIIUU (CO CBUAETEINSI-
MU, C 9KCTIEPTaMU, TIPEICTABUTEISIMY CTOPOH, TIEPEBOTIMKAMM), T. €. C TULIAMU,
He UMEIOIIMMHU CBOETO MaTepUaIbHOTO MJIU MPOIeCCyabHOTO MHTEpeca B Cy-
NeOHOM pelIeHMH, a TIPU3BAHHBIMU OKa3bIBaTh CONCUCTBHME CYIy B TPaBWIIb-
HOM pa3pelleHuH Jejia o CYIIECTBY.

OCO00EHHOCTBIO TPaKIAHCKUX TTPOIIECCYATbHBIX TIPABOOTHOIIEHU SIBJIIETCS
TO, YTO OHM HOCSIT BJIACTHBIN XapakTep, T. €. BHICTYMAIOT KaK BIACTEOTHOIIEHHUS.
CyObeKThI TPaXIAHCKHUX TPOIIECCYATbHBIX MPAaBOOTHOIICHWI — CyI M JII000it
JPYTO# y4aCTHUK CYITONPOU3BOACTBA — HAXOMSTCS B OTHOIIEHUSIX BJIACTH 1 TTOM-
YUHEHMSI, YTO OTJINYAaeT UX OT MaTepUaIbHBIX MPaBOOTHOILICHUH, KPOME TOTO,
OHU OTJIMYAIOTCS OT BCEX APYTMX MPABOOTHOIIEHWT MHOXECTBEHHOCTBIO M pa3-
HOOOpa3neM CyObhEeKTOB, UMEIOIINX Pa3IMYHBII ITPaBOBOM MPOIIeCCYaTbHBIN CTa-
TyC, BCTYTAIOIINX B Pa3HOOOpa3HbIe MPABOBHIE CBSI3U C CYIIOM.

Ha cyn, asasitomuiicss 06s13aTeIbBHBIM CYOBEKTOM TPaskIaHCKUX TPOIIeCCy-
aJTBHBIX MTPABOOTHOIIIEHMI, BO3JIOXXKeHA 00S3aHHOCTD ITO BBHITIOJHEHUIO 3amay
rpaxmaHckoro cymomnpoussoactsa (cr. 2 I'TIK P®). Cyn pyKoBoguT xomom
Tpoliecca.

OCo6EHHOCTBIO TPaKIAHCKUX MPOIIECCYaTbHBIX OTHOIICHUM SIBJISIETCS M TO,
YTO OHM MOTYT CYIIIECTBOBAThH TOJIBKO KaK IMMPAaBOOTHOIIIEHUSI. DTUM OHU TaKXe
OTJIMYAIOTCSI OT MaTePUAbHBIX OTHOIICHUH, KOTOPbIe BOBMOXHBI HE TOJBKO
Kak TIpaBoOBbIe, HO U KaK (haKTUYeCKHue, T. €. He YperyJIupoBaHHbIE HOpMaMU
rpasa.

Takum oO6pa3oM, rpaKIAHCKHe MpoLeccyalbHble MPABOOTHOLIEHUS] — 3TO
yperyJupoBaHHbIE HOPMaMM TPaXKTaHCKOTO TPOIIECCYyaTbHOTO TTpaBa OTHOIIE-
HUSA MEXIY CYIOM U IPYTUMHU YIACTHUKAMU CYITOIPON3BOICTBA, BOSHUKAIOIIIVE
TIPY PACCMOTPEHUH U pa3pellieHNH TPaXKIaHCKUX JIeNT, BBIpaskeHHBIE B peain3a-
LIMM TIPOLIECCYaTbHO-TIPABOBOTO CTaTyca YIaCTHUKAMKW KOHKPETHOTO TpaXKmaH-
CKOTO TIporiecca.
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Bonpoc 4. OO6bLeEKT 1 coaepXXaHne rpaxxaaHCKuX NpoLecCyasibHbIX
MPaBOOTHOLLEHN

OTBET

PaccmarpuBast Borpoc 06 00beKTe IpaXkIaHCKUX MPOIECCYaTbHBIX MTPaBo-
OTHOIIEHUH, CIIeayeT pa3indyaTh OOIINN OOBEKT BCEll CUCTEMBI MPOIIeCCyalb-
HBIX OTHOIICHUH TI0 KOHKPETHOMY TPakKIaHCKOMY JIeJTy M CTielIMabHbIe 00beK-
ThI K&XIOTO 3JIEMEHTAPHOTO MPABOOTHOIIEHHS B OTAENBHOCTH.

OO01MM 00BEKTOM BCEl CCTEMBI IPOLIECCYATbHBIX TTPABOOTHOIIEHUI TT0 KaX-
JIOMY KOHKPETHOMY JIeJTy SIBJISIETCST MaTepUaTbHO-TIPABOBOI CITOP WJIM OXpaHsIe-
MBIif 3aKOHOM WHTEPEC, KOTOPBI MOXET OBITh pa3pellieH TOJbKO B CYAcOHOM
TTOpsIIKe.

CrienmaabHBIN 00BEKT 3JIEMEHTAPHOTO IMPABOOTHOIIIEHUSI — PE3yJIbTaT, 10-
CTUTAeMBIii B TIPOLIECCE OCYIIECTBICHUSI KOHKPETHOTO MpaBooTHOIIeHUs. Ha-
TpuMep, TIPOlIecCyaTbHOE MPaBOOTHOIIEHNE, CBSA3BIBAIOIIEE CYIl CO CBUIETE-
JIeM, HaIpaBJIeHO Ha MOJyYeHUe OT CBUACTENSI CBEACHUIN O CYIIeCTBEHHBIX JJIST
nena daktax. [TpoleccyabHOE MTPaBOOTHOIIIEHWE MEXTY CYIOM M MCTIIOM Ha-
MpaBJIeHO Ha TIOJy9eHNe OObSICHEHHUS IO ey 00 MICKOBOM TPeOOBAaHUM U €TO
o6ocHOBaHUM. OOBEKTOM IPOIECCYaTHHOTO MPABOOTHONICHUS MEXIY CYIOM
U 3KCIIEPTOM SIBJISIETCS] OCHOBAaHHOE Ha CITELIMaJbHBIX 3HaHUSIX 3aKI0YeHUE
O CYIIECTBEHHBIX TS Jena (pakrax u T. 1.

Conepxanmne TpakKTaHCKMX MPOLIECCYATbHBIX MPABOOTHOILIEHUI OMpeNessieT-
Cs1 TIPEICTABUTEIISIMM TEOPUH TPAKIAHCKOTO MTPOIIECCYaTbHOTO IpaBa HEOMHO3HAY-
Ho. Hammpumep, H. A. Yeunna, /1. M. Yeuor, K. Y. Komuccapos, B. M. CemeHOB
CYMTAIOT, YTO COMEPKaHMEM TIpaXIaHCKUX TPOIECCYaTbHBIX TTPABOOTHOIICHUIA
SIBIISIIOTCS TIPOLIeCCyaIbHBIE ITpaBa M 00SI3aHHOCTH MX CYyOBeKTOB. A. A. MelnbHI-
KOB TT0JIaraj, 4To ColepKaHWeM TPOLECCYaTbHBIX MMPABOOTHOIIEHUI SBIISETCS
TTOBEICHUE CYOBEKTOB, T. €. ICHCTBUSI, COBEpIIIaeMbIe B TTPOIIECCE OCYIICCTBICHUS
UX TpaB 1 obs3aHHocTelr.! Ho mponeccyanbHbIe TpaBa 1 00sS3aHHOCTH KaK Mepa
BO3MOXKHOTO U JIOJKHOTO TTOBEICHMSI — KaTeropuu abctpakTHbie. OHU peannsy-
JOTCS TOJIBKO TIYTEM COBEPIIEHUS TIPOIECCYATbHBIX NEHCTBUI 1 TIOTOMY Hepas-
PBIBHO CBSI3aHBI C TTOBEICHUEM CYOBEKTOB, T. €. peau3allfeil MpolecCyaTbHbIX
MPaBOOTHOIICHMIA. DTO SIBJISIETCS OCHOBAaHKMEM TSI BBIBOZIA O TOM, UTO COmepsKa-
HHMEM TPaKTAHCKUX TPOLIECCYaTbHBIX MPABOOTHOIICHMIA SIBISICTCS KaK HaIMIUe
TPOLIECCYaTbHO-TTPABOBOTO CTaTyca CYObeKTOB IMPABOOTHOIICHMIA, TaK W TPOLIEC-
CyaJibHBIC IeMCTBUST CYOBEKTOB CYIOMPOM3BOICTBA MO peau3allii CBOETO CyOh-
EKTUBHOTO TPOIIECCYaTbHO-TTPABOBOTO CTaTyca.

! Cm.: Kype coBetckoro rpaskiaHckoro npoteccyanstoro npasa. T. 1, M., 1981, C. 197,
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Bonpoc 5. Mpepnocbinkn BOZHUKHOBEHUS FPaXaHCKNX
npoLeccyanbHbIX NPABOOTHOLLIEHUIA N UX CYOBLEKTBI

OTBET

ITockosbKy rpaskqaHCKu1e Mpo1ieccyalbHblE MPABOOTHOIIEHWST BO3MOXHBI TOJTb-
KO B IpaBoBoii ¢hopMe, /U UX BOSHUKHOBEHUSI HEOOXOIMMbI HOPMBI TPaXK/IaH-
CKOTO TIPOLIECCYaIBHOTO TpaBa.

Tak, 10 HeTaBHEro BpeMEeHU TPakIaHCKOMY TPOIlecCyaTbHOMY MpaBy He ObLT
M3BECTEH UHCTUTYT cyaeOHoro npukasa. Ho ¢ mpunstuem denepanbHOTO 32a-
koHa ot 30 Hosg6psa 1995 1. «O BHeCeHUU U3MEHEHUI U HOmoJIHeHU B ['pax-
naHCcKui nporeccyanbHblii Koneke PC®CP 1964 roma» I'TIK PO PCDOCP 661t
porosHeH 1. 11' «Cyne6Hblit MpruKas», TakXKe Hallel CBOe NPaBoBoe 3aKper-
nenue B 1. 11 T'TIK P® 2002 r. u comepxkalieil HOpMbI, peryJIupyIOIINe IIpH-
KazHoe, 6eccropHOoe TPOU3BOICTBO. B CBSI3U € 3TUM MOSIBUIIOCH OCHOBaHUE JJISt
BO3HUKHOBEHMSI TPAKIAHCKOTO MPOLIECCYAIbHOTO OTHOIIEHUSI MEXIY CYIOM
U 3asiIBUTEJIEM T10 MOBOJY CyleOHOTo TIprKasa.

TakuM 00pa3oM, HOpMbL epa3cOaHCK020 NPOUECCYANbHO20 NPABA SABASTHOMCS
Heobx00umoil npeonocvLAKOU 03HUKHOBEHUS 2PANCOAHCKUX NPOUECCYANbHbIX
npasoomMHOUEHUI.

OnHako Ha OCHOBaHUMU OJHOM JIMIIIL HOPMbI T'PaXKTAHCKOTO TPOliecCyasib-
HOTO TpaBa MpolileccyalbHOE MPAaBOOTHOIIIEHUE BOZBHUKHYTh He MoxeT. [Ipa-
BOBasi HOpMa JIOJKHA ObITh peayin30BaHa COBEPIIEHUEM IeCTBUSI KOHKPETHO-
ro nuviia (Harpumep MpeabsBIeHUEeM UCKa, BCTYIIJICHUEM TOTO UJIM MHOTO JIiia
B MPOLIECC U T. T1.) WX ero 6e3nelicTBueM (HarpruMmep HexelaHue 00XaloBaTh
cynebHoe penieHue). eiictBue (6e3neiicTBrE) MOXET ObITh MTPEAIOCHUTKON BO3-
HUKHOBEHMSI TIPOLIECCYAIbHBIX MTPABOOTHOIIEHUH TOJILKO TIPU YCIOBUU, €CITU
OHO HOCHUT TpaBOBOI XapakTep, T. €. CTajo puandeckum (aktom. B uucne
opUaNYecKUX (aKTOB, TTOPOXKIAIOIINX TPaXKIaHCKUE TTPOLIECCyaTbHbIE TTPaBO-
OTHOIIIEHUSI, TOJKHO OBITh NeiicTBue cyna. Harnpumep, 1 BOSHUKHOBEHUS
CHUCTEMBI TPAXIAHCKUX TPOLIECCYATbHBIX TTPABOOTHOILIEHUH CYII IOJKEH MpU-
HSITh MCKOBOE 3asiBJicHUE (3asBJIEHUSI) U BO3OYIUTH NMPOU3BOJCTBO 1O Ipax-
naHckoMmy neny. CrenoBaTenbHO, MpolieccyaibHbIe TPAaBOOTHOIIEHUSI BO3HU-
KaloT, KaK MpaBujo, MpU HATUYUU COBOKYIMHOCTU IOPUAMYECKUX (DAKTOB —
IOpUIMYECKOTO cOocTaBa (HaJMuue COOBITHUSI, TTOPOXKIAIOIIETO OIpeeeHHOe
MpaBo WK 00SI3aHHOCTh y YUaCTHUKA CYTONPOM3BOICTBA, HAIMUME TTPABOBBIX
HOPM, 3aKPETUISIONIMX MPOLECCyaTbHO-TIPABOBOM CTaTyC yYaCTHUKA CyIOIpPO-
WU3BOJICTBA, €r0 BOJICU3bSIBIEHUSI HA peaiM3alluio CBOETO IMPOLeCCYaIbHOTO
TpaBa UM BOJIEU3BSIBJIICHUE Cy[la Ha peanu3aluio yYaCTHUKOM CYIOTPOU3BOI-
CTBa €ro TMpollecCyaIbHOM 00s13aHHOCTH ).

IOpunnueckuii coctaB CIyXUT MPEANIOCHIIKON HE TOJIbKO BOSHUKHOBEHMS,
HO M TIpeKpallleHus TPoliecCyaIbHBIX MPaBOOTHOIIEHUH. Tak, coObITHE SIBJISI-
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aJTbHBIX TIPABOOTHOIIEHUI TOIHKO B COBOKYITHOCTH € AeiicTBreM cyna. Hampu-
Mep, CMePTh CTOPOHBI caMa TIo cebe He BJeveT MpollecCyaTbHO-TIPaBOBBIX MO~
CJIACTBUI; UIS1 X HACTYIICHUS CY/l IOJKEH MPEKPaTUTh WM MTPUOCTAHOBUTD
MPOU3BOJCTBO 1O JIETy.

Hapsiny ¢ HopMaMu TpaXkIaHCKOTO TIPOLECCYaIbHOTO TpaBa M I0pUande-
CKUMU (haKTaMU HEOOXOAMMOM MPEITOCHITKON BOBHUKHOBEHUS TPAXKIAHCKIX
MpoIiecCyaTbHBIX TTPABOOTHOIICHUM SIBJISICTCST TpaXkaaHCKasl MpolieccyaibHast
npaBocrnoco6HocTh (c1. 36 I'TIK PD).

I'paxxnanckas rpoiieccyaibHasi TpaBOCIIOCOOHOCTh — TIPENOCTaBJIEHHAS
CYyOBEKTYy 3aKOHOM BO3MOXHOCTb MMETh B I'PaXXTaHCKOM CYIOTIPOU3BOICTBE
MpolieccyaibHbIe TIpaBa U HECTH MPOLIeCCYabHbIE 00SI3aHHOCTH.

CopepkaHue TpakIaHCKOM MpoIiecCyabHON TPaBOCIIOCOGHOCTH OTIPEIEsi-
€TCsl HOpMaM¥ T'PakIaHCKOTO MPOIIECCYaTbHOTO TIpaBa IJIsT KaXI0ro KOHKPEeT-
HOTO YYaCTHHMKA CYIOIPOU3BONCTBA B 3aBUCUMOCTH OT 337a4 M UHTEPECOB, KO-
TOpBbIE OH BBITTOJHSET U TIPEC/IeAyeT CBOMM YIacTUEeM B CYIOTPOU3BOICTBE.

I'paxkmaHCKoOM TpoliecCcyalbHOM TPaBOCITOCOOHOCTBIO 06IanaoT (hU3nIecKre
U I0pUINYECKHE JIMIA, OOIIECTBEHHBIC OpraHU3aluu, He SBISIONIECs I0pUIT-
YeCKUMH JINIIAMU, TPYIOBBIC KOJUICKTUBHI.

17151 TOTO YTOOBI JIMYHBIMU JEWCTBUSIMU OCYIIECTBIISITh TPOIIeCCyaTbHbIC
MpaBa ¥ HMCIOJHSTH MpolecCyalbHble 00sS3aHHOCTH, HEOOXOMMMO 00JIafaTh
MPOIIECCYAIbHOM 1eeCITOCOOHOCTBIO.

I'paxxnanckas npoueccyaibHas feecriocooHocTs (cT. 37 [TIK PD) — nipeno-
CTaBJIEHHasI 3aKOHOM CyOBeKTY TPaskIaHCKOTO TPOLIECCYaTbHOTO MPaBOOTHOIIIE-
HUS CITOCOOHOCTh CBOMMM JCMCTBUSIMU B TIpeaesiax 3aKoHa TPUoOpeTaTh Tpax-
JMaHCKWe MPoLecCyalbHbIE MPaBa, BBHITIOIHSITH MPOLIECCYaTbHbIE 00SI3aHHOCTH 1
TopyvaTth BeJCHHE Jiejia B Cyle TPeACTaBUTEIIO.

B ciydasix, mpeaycMOTpeHHBIX 3aKOHOM, TTO JIejIaM, BOBHUKAIOIINM M3 TpaX-
TMAHCKUX, CEMEMHBIX, TPYAOBBIX, ITyOJNYHO-TIPABOBBIX M MHBIX TPABOOTHOIICHMUIA,
HeCOBepIIIeHHOJIETHHAE TpaXkIaHe B BO3pacTe OT YeThIPHAALIATH O BOCEMHAIIa-
TH JIET BIpaBe JUYHO 3alllUIIaTh B Cyle CBOM TIpaBa, CBOOOIBI U OXpaHsIeMbIe
3aKOHOM MHTepechl. OMHAKO Cyl BIIpaBe MPUBJIEYb K YIACTUIO B TaKMX JIEJIax
3aKOHHBIX TPEICTaBUTENIEH HECOBEPIIIEHHOIETHUX.

AHaJIOTMYHOE TIPaBWJIO ACUCTBYeT U B OTHOIIECHUHU TpaxmaH, MPU3HaAH-
HBIX OTPaHUYEHHO JeecocoOHbIMU. Tak, mpaBa, CBOOOIBI M OXpaHsIeMbIe 3a-
KOHOM MHTEpeChl HECOBEPIIEHHOJIETHUX, a TAKXKe TPakaaH, OrpaHUIeHHBIX
B IEECITIOCOOHOCTH, MIPU3HAHHBIX HEIeeCITOCOOHBIMU, 3alIUIIAIOT B TIPOIIEC-
ce X 3aKOHHBIE TIPEICTABUTEIN: POTUTEIN, YCBIHOBUTEIU, OTIEKYHBI, TIOTe-
YUTEJH.

Y opraHmM3alii MOMEHTBI HACTYTUIEHUST M TIPEKpaIlieHUs MpoliecCyabHON
MPaBOCTIOCOOHOCTH U JICECITOCOOHOCTH COBITA/IAIOT; BpEMEHEM MX HACTYIIIICHUS
SIBJIICTCST MOMEHT MX PETUCTPAILIMK B YCTAHOBIEHHOM 3aKOHOM TTOPSIZIKE, a TIpe-
KpallleHUsT — MOMEHT MpeKpaIlleHHUs CYIIIeCTBOBAHMSI.

€TCSl OCHOBAHMEM BO3HUKHOBEHUs, U3MEHEHUS WK MIPeKpallBeapiympoaieckgranor y4ebHMKoB 1 MoHorpaduii
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[polieccyanbHas TPaBOCIIOCOOHOCTh (PU3MUECKOTO JIMIIA TTPeKpalaeTcs ¢
€ro CMepThIO UM ¢ MOMEHTA OOBSIBIIEHHS €r0 B CyIeOHOM ITOPSIAKE YMEPIIIM.
[MpolueccyanbHast 1eecImocoOHOCTh (PM3MUECKOTO JIUIIA TTPEKpaIaeTcs CO CMep-
TBIO IPAXKIAHUHA UK C IPU3HAHMEM €10 B CYI€OHOM MOPSIKE HENEECTIOCOOHBIM.

MoOMeHTB BOBHUKHOBEHHUS U IMPeKpallleHNs IpaXkaaHCKOM MpoLecCyalbHOR
MPaBOCITOCOOHOCTH 1 A€ECTIOCOOHOCTH TSI APYTUX YIACTHUKOB CYIOIPOU3BO/I-
CTBa 3aKOHOM He OIpeeieHbI.

aé)lsat dlplom .shtml
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Bonpoc 6. TloHsTWe, 3HaYeHne n cuctema
rpPaXX4aHCKUX MNPOLLECCYasbHbIX MPUHLUMOB

OTBET

[TprHIMIIBI MpaBa — 3TO OCHOBOIOJIATaOIINE, 00sI3aTeIbHbIC Havyajla MOoCT-
POEHMsI BCEX MPABOBBIX HOPM. Bce MPUHIMITBI FPaXkIaHCKOTO MPOLIECCYaTbHO-
TO TIpaBa MoJyYUJIu 3aKOHOoIaTeIbHOE 3aKperieHue 1nbo B Koncruryiuu P®,
160 B caMUX HOpMax IpaXKIaHCKOTo IpolleccyaibHOro rnpasa. JIuiibs HopMma-
TUBHOE 3aKperuIeHe He3bI0JeMbIX OCHOBOIIOJIAraOIINX Hauaj, SBJISIOIIMXCS
PEryJIsITOpOM OOIIECTBEHHBIX OTHOIICHU, U PYKOBOACTBO UMM ITO3BOJISIIOT IO-
BOPUTH O HAJIMYUM MIPUHIIUIIOB.

['paxxmaHcKue mpolieccyaubHble TTPUHLIMITBL SIBJISIIOTCST 6a30BOM OCHOBOM 11151
noctpoeHust npaBoBbix HopM I'TIK u mpeacraBisiior coboli caMOCTOSITEIbHbII
MHCTUTYT. OIHAKO C TIO3ULIMI IOPUAMYECKON TEXHUKKM OHU BBIPaXKEHBI B 3aKO-
Hax pa3JInyHO. BoNbIIMHCTBO 13 HUX C(HOPMYJIUPOBAHBI 3aKOHOM B OT/IE/IbHBIX
CTaThsIX: HaMpUMep TPUHIIMITBI TJIACHOCTU CyIeOHOro pa3bupaTesbCTBa, Hesa-
BUCUMOCTH Cyaeil u ap. Psa nMpUHIMIOB BhIpaXeH B COAEPKAHUU OTIACIBHBIX
HOPM U MHCTUTYTOB, U3 KOTOPBIX 3TU IIPUHLIMIIBI BBIBOISITCS IYTEM TEOpETUYE-
CKOro aHaiau3a u 06o6mmeHnus. Harmprumep, CyliiHOCTh TPUHIIMITA AUCTTO3UTUBHO-
CTH HayKa TpaXKTaHCKOTO MPOLECCyaTbHOTO ITpaBa BIBOAUT M3 COAEPKAHUST MHO-
rux crareit I'TIK (cr. 3, 29,32,35, 39 I'TIK P® u ap.).

3HayeHWe MPUHILIMIIOB TPaKIaHCKOTO MPOIIECCyaTbHOTO MpaBa 3aKJI04aeTcs
B TOM, YTO OHU: 1) CONEHCTBYIOT OObEIMHEHUIO HOPM M MHCTUTYTOB B TaHHYIO
OTpacJib Tpapga, T. €. SIBJISIOTCS, IOMOJHUTENIBHO K TTPeAMETY, METOIaM U 3aja4aM
MPaBOBOTO PEryJIMPOBAaHUS OOIIECTBEHHBIX OTHOIICHUN, NHANBUAYATU3UPYIO-
LM TIPU3HAKOM COOTBETCTBYIOIIIEH OTpaciiv MpaBa; 2) BeIpaxkasi HanboJiee Bax-
Hble Hayaja TpakIaHCKOTO MpPOLECCYaIbHOTO TpaBa, CIyXaT MCXOTHOM OCHO-
BOM [1J151 TOJIKOBAHUST HOPM 3TOTO TTpaBa, ySICHEHWSI X CMbICIa M 3HaueHus (cT. 11
[TIK P®); 3) 3akperisisi IpaBoBOE MOJIOXEHUE Cyla U YYaCTHUKOB CYIONPOU3-
BOJCTBA, SIBJISIIOTCSI HAJEXHON TapaHTHEl CyneOHOIl 3allUThl M BBIHECEHUS
CIPaBeUIMBOTO (3aKOHHOTO Y 000CHOBAHHOT'0) CyIeOHOTO pelieHUsI TI0 JeIy;
4) xapaKTepu3ysl OCHOBHBIE UePThI IPaKIaHCKOTO MpolieccyaabHOro npasa Poc-
cuiickoii Penepanuu, CiIykKaT OTIIPAaBHBIMM MOJIOKEHUSIMU TIPU COITOCTAaBJIE-
HUM UX C TPaKIaHCKUM TIPOLIeCCyaTbHBIM MPAaBOM 3apy0eXKHBIX TOCYIapCTB, OT-
HOCSIIIIMMCSI K Pa3JIMYHBIM ITPABOBBIM CUCTEMaM.

['maBHOEe B XapaKTepUCTUKE MPUHLIUIIOB TO, YTO B HUX CHOPMYIUPOBAHBI
KavyeCTBEHHbIE 0COOEHHOCTU TPakKIAHCKOrO CYIONPOM3BOACTBA, COLIMABHO-
OpUIMYeCKasT HAITPaBIeHHOCTb OTPac/id paBa.

[TpyHUIMIBI TPaXAaHCKOTO MPOLIECCYaTbHOTO MpaBa B MX TECHOI B3aMMO-
CBSI3W M B3aMMO3aBUCHMOCTH 00pa3yloT CTPOITHYIO cucTeMmy. B3anmMocBs3b
MPUHIIUIIOB MPOSBISETCS MO-Pa3HOMY: OIHHU M3 HUX Pa3BUBAIOT U JOTTOTHSIIOT

BepHyTbCA B kaTanor yuebHuKoB 1 MoHorpaduin
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TOJIOKEHUST APYTUX MPUHLMIOB MM BBITEKAIOT U3 HUX (MPUHIMUIIBI TJIaCHO-
CTU U YCTHOCTHU CyIeOHOro pa3doupaTeabCTBa); B MHBIX CAyYasix OAHU MPUHIIM-
Mbl SIBJSIIOTCS TapaHTUSIMU JIPYTUX, CIOCOOCTBYIOT MPETBOPEHUIO UX B TMpaK-
TUKY (MPUHUUNBI 3aKOHHOCTU M PaBEHCTBA BCEX IMepell 3aKOHOM U CYIOM).

Knaccudukanys NPUHIMIIOB TPAXIaHCKOTO ITPOLIECCYalTbHOrO IpaBa o
WUCTOYHUKY MX 3aKperyieHus (B 4aCTHOCTH, BbIIEJIEHUE KOHCTUTYLIMOHHBIX
TMPUHLIMIIOB) MUMEET OMPEAETEHHbIN CMBICI, TOCKOJIbKY YKa3aHHbIE TPUHLIMITBI
BJIMSIIOT Ha BCE COJEpXKaHUE TPaxkJaHCKOro MpPOLECCYalbHOTO MpaBa, Tak Kak
KoHcturynua P® — 310 1opuandeckas 6a3a 1uisl BCETO pOCCUIICKOTO 3aKOHO-
natesnbetBa. OQHAKO BbIAEIEHME KOHCTUTYUMOHHBIX MPUHLIMIIOB HE O3HAYaeT
MPUHUKEHMS APYTUX, TIPAMO He chopmyipoBaHHbIX B KoHctutyuuu P®. Psn
K€ TIPUHIIMIIOB TPaXKAaHCKOTO MPOLEcca MOKHO OMHOBPEMEHHO YBUIETh KaK B
Koncturyuuu P®, tak u B HOpMax rpaxaaHCKOro MpoIecCcyalbHOTO 3aKOHO-
JaTeJIbCTBA U IPYTUMX OTPac/eBbIX HOpMax (HampuMep MPUHLIMIT COCTS3aTelb-
HOCTU U paBHOIIPaBUsSI CTOPOH oTpaxkeH B 1. 3 c¢T. 123 KoHcrturyiuu P® u
BcT. 12 I'TIK P® u ap.). UMeHHO 1TO3TOMY Jie/ieHUe TPUHLIMIIOB HA KOHCTUTY-
LIMOHHBIE, MEXOTpaciieBble, OTpacieBblie, GYHKIMOHAIbHbIE, OPTAHU3ALIUOHHO-
(yHKIIMOHAJIbHBIE CYUTAETCS YCIOBHBIM.

TpanguunoHHON sBIsIeTCS KiacCu(uUKays MPUHIKUIIOB MO WCTOYHMKAM KX
HOPMATHBHOIO 3aKpeIUIeHHs1: COOTBETCTBEHHO BbIIE/SIIOTCS MPUHLIUIIBI, 3a-
kpemeHHble B KoHctutyiiuu P® u B oTpacieBoM 3aKOHOAATENbCTBE.

KoHCTUTYIIMOHHBIMY NPUHLIMIIAMEI FPAKIAHCKOTO MPOLEeCCYaIbHOI0 npa-
Ba SIBJISIIOTCS CJIEAYIOLIME TPUHLIMIIBL: 1) OCYlIeCTBAEHUS IPaBOCYAUS IO Tpaxk-
JAHCKUM JieJlaM TOJIbKO Cy/IOM; 2) HE3aBUCUMOCTU Cyledl U MOAYUHEHUS UX
toabko KoHctutyimu P® u denepaibHoMy 3aKOHY; 3) MIaCHOCTU CyIeOHOroO
pa3duparenbcTBa; 4) paBHOMNpaBUs IEpel 3aKOHOM M CYIOM; 5) cOCTsI3aTellb-
HOCTH; 6) paBHOIIPAaBUS CTOPOH; 7) 3aKOHHOCTH; 8) rapaHTHMPOBAHHOCTHU Cy-
NeOHOM 3aluThl; 9) rapaHTUPOBAHHOCTHU TPaBa Ha MOJy4yeHUe KBaTUDULUPO-
BaHHOW IOPUAMYECKOM MTOMOLIH.

OTpaciieBbIMHA NPUHIMIIAMM TPAKIAHCKOTO NMPOIEeCCYaJTLHOrO Mmpasa, 3a-
KPETUICHHBIMU B 3aKOHOMIATEbCTBE O CYIOYCTPOMCTBE, SIBJSIOTCS TPUHIIUIIBL:
1) coyeTtaHUs! €MUHOIMYHOTO U KOJUIETMAJIbHOTO PACCMOTPEHMUS TPaKIAHCKUX
IeJl B cymax; 2) HallMOHAJIbHOIO sI3bIKa CYIOIPOM3BOACTBA; 3) ydacTus oOIie-
CTBEHHOCTU B CYIOIIPOM3BOACTBE IO TpaXAaHCKUM nejiaM; 4) 00beKTUBHOM
WCTUHBI; 5) 3aKOHHOTO M OOOCHOBAaHHOI'O IOCTAHOBJIEHUSI CYIeOHBIX aKTOB;
6) IMCIO3UTUBHOCTH; 7) YCTIOCTU CYIeOHOro pa3dbupaTe/ibCTBa; 8) Hermocpe-
CTBEHHOCTHU (B MCCJIEIOBAHUU JOKA3aTENbCTB); 9) HEMPEPBIBHOCTU CYAEOHOTO
pasouparenabcTBa; 10) mpoueccyaibHOro opmaiusma.

B Teopuu mpolieccyanbHBIX OTpaciieil mpaBa (rpakaaHCKOro, apOUTpakHO-
TO) IPUHLUIBI TPUHSATO TakkKe KilacCU(UIIMPOBATh 110 TAKOMY OCHOBaHUIO, KaK
00BEKT peryjiMpoBaHUs.

Bonpaoce! gnst NoAraToBKK K 3K3aAMEHY 19

Ilo sToMy npu3HaKy (OCHOBaHMIO) BEChb COCTaB IMPUHIUIIOB IPOIECCYyab-
HOTO TIpaBa YCJIOBHO MOXHO pa3[e/uTh Ha IBE TPYMIbl: MPUHIUIIBI 0peaHu3a-
UUOHHO-PYHKYUOHAAbHble (TTPUHIIMIT HE3aBUCUMOCTM CyAel, MPUHIIUI Ha3Ha-
YaeMOCTH CyJIel, TPUHIIUIT TIIACHOCTU), T. €. OTPeesIoNIe YCTPOUCTBO CyIOB,
U IPUHIUTIBI (PYHKYUOHANBHbIE, T. €. OTIPEEISIONIMEe MPOLIECCYaATbHYIO NesITeNb-
HOCTb CyJa M YYaCTHUKOB Mpoliecca (MPUHIUI COCTA3aTeIbHOCTU, TPUHIIUIT
paBeHCTBA Mepe 3aKOHOM U CYIOM, MPUHIIUI 3aKOHHOCTU MPUHUMAaEMOTO pe-
meHust). KonnyecTBo MpUHIIMITOB MPOLIECCYaTbHOTO TIpaBa He SIBJISIETCST CTPO-
TO OrpaHUYEHHBIM, TIPY OTIPeNeIEHHbBIX XKU3HEHHBIX 00CTOSATEILCTBAX MPOIIeC-
CyaJIbHOE 3aKOHOAATEIbCTBO MOXET MOTIOJHSTHCS HOBBIMU MPUHIIUITAMM.

BepHyTbCa B kaTanor y4eOHMKOB U MOHOrpacumi
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Bonpoc 7. [paxpgaHckasa npoueccyanbHas ¢popma

OTBET

I'paxmaHckas mpoueccyaibHasi popMa — 3TO YCTAaHOBJIEHHBIN 3aKOHOM
ONTUMAJIbHBIN MOPSIIOK (perjaMeHT) OTIpaBJeHUs MPAaBOCYIUS MO TpakaaH-
CKMM JIeJ1IaM, 00513aTeIbHOCTh KOTOPOTo obecreyeHa CAaHKIMSIMU TPaKIaHCKUX
TPOLIECCYATbHBIX U UHBIX MPABOBBIX HOPM.

I'paxxnaHckas npoiieccyanbHasi hopMa uzioxeHa B HopMax ['TIK u Bocrpu-
HUMaeTcsl B MPaKTUYECKOM IIIaHe KakK pa3BUTas cHcTeMa MpPaBOBBIX TpeOOBa-
HUI, NPEIbSABISIEMBIX K COBEPIIAEMbIM B CyAONPOU3BOJCTBE MPOLIECCYaTbHBIM
JNEACTBUSAM.

I'paknaHckas npoueccyaibHas (popMa — OCHOBAaHHOE Ha HOpMax Ipax-
JAHCKOTO MPOLECCYATbHOTO MpaBa BHEIIHEE BbIpaKeHUE MPOLiecCyaTbHON Je-
SITEJIBHOCTU Cyla M APYIMX YYaCTHHUKOB CYIONPOM3BOIACTBA MPU PacCMOTpeE-
HUU W Pa3pellieHUM MaTepUaTbHO-TIPABOBBIX CIIOPOB U WHBIX IOPUANYECKU
3HAYUMBIX JE.

I'paxknaHckas mpoiieccyaibHasi hoopMa UMeEET 1B Pa3HOBUIHOCTU, OAHY U3
KOTOPBIX MOXXHO Ha3BaTh YCTHOM, TaK KaK BCE OCHOBHBIE COBEpPIIAEMBIE B Cylie
NefCTBUSI ONMUChIBalOTCS ycTHO. OHa onpeaessieT MopsiIoK CyaeOHOM AesiTeb-
HOCTHM (HIeiicTBUS cyna, JIUIL, YYAaCTBYIOLIMX B Jieje, U APYTMX yYACTHUKOB, a
TaKXe MOCJIe0BaTeIbHOCTh ITUX AEUCTBUIT), OMUPASICh Ha MPAaBOBbIE OCHOBBI
I'TIK. Bropyio pa3HOBUIHOCTb, 00513aTEIbHYIO B COCTaBe IIPOU3BOICTBA, MOX-
HO Ha3BaTb MMChbMEHHOI MpoliecCyasibHOM (hopMoOil, TaKk Kak OHa yCTaHaBIU-
BaeT COCTaB MPOLIECCYATbHBIX JOKYMEHTOB, BBIPAOOTAHHBIX CYJOM U MPENbSIB-
JISeMBIX YYaCTHUKAMU, YKa3blBaeT PEKBU3UTHI KaXAOTO U3 HUX, OINpEAessieT
TOCJIEIOBATEIbHOCTh B U3JI0KEHUM TEKCTa, a TAKXKE YCJIOBUS, NPU KOTOPBIX
TpoleccyaabHble JOKYMEHTBI JTU0O OCTaBIsAI0TCS 0€3 ABUXEHUs, TMOO OTMe-
HSIIOTCS BBILLIECTOSIILIENH UHCTaHLIMENH. Kpome Toro, Bce NeicTBUS yYaCTHUKOB
CyJONPOU3BOJCTBA OTPaXaloTCsl B MPOTOKOJE CyAeOHOro pa3dbupaTesibCcTBa.
B cBoeif COBOKYMHOCTH TMOCJIEI0BATEIbHOCTh COBEPLIAEMBIX NEHCTBUIA, YCT-
HOCTb M MUCbMEHHOCTD MPOLieCCYAIbHOM (POpMBI 00pa3yIoT eAMHbIN PaBOBOM
TOPSIOK CyIeOHON I0OPUCAUKIIAM IO TPAXIAHCKUM JeJIaM.

I'paxpaHckas mpoueccyanbHas ¢opMa pacnpocTpaHseTcs TOJbKO Ha Mpo-
LIeCCYyalIbHYIO IeSATEeIbHOCTh Cy/la, CBSA3aHHYIO C MOPSIAKOM PACCMOTPEHUS U
pa3pelieHus Cropa, U He OXBaThIBAET UHTEJUIEKTYalbHbIE (HAPUMEDP OLIEHKY
JI0Ka3aTeJIbCTB, TOJKOBAaHUE MPUMEHSIEMbIX HOPM TpaBa) W NEJOMpPOU3BOI-
CTBEHHBIE OIEpalv, OCYIIECTBIsIEMble MPU MOATOTOBKE Jeja K CyaeOHOMY
pa3oupaTesbCTBY.

Cynomnpou3BoACTBO COCTOUT U3 MHOTUX COTEH Pa3IMUHbIX JEUCTBUIA U BKITIO-
yaeT B ce0sl IeCATKU pa3IWYHbIX JOKYMEHTOB. PernmaMeHTauusi Kaxaoro akra
nosJieksia o661 yBennueHue ['TIK Bo MHOro pa3 v ociioXXHWJIa TPaKTUYECKOE UC-
TIOJTHEHWE, OCTaBUB 3a TMpeleaMy rpaxkIaHCKOW MpoleccyalbHOi (HopMbl Ka-
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KMe-TO AEUCTBUSL M JOKYMEHTHI. [103TOMy CynOnmpoM3BOICTBO OCHOBBIBACTCS
Ha JIByX Ipynmnax AecTBUil U NOKyMeHTOB. OHU M3 HUX 00s13aTeIbHBI B MPO-
U3BOJICTBE TIO JIIOOOMY ey, U 0e3 HUX MPOU3BOACTBO HE MOXET ObITh MTPaBO-
MEpHBIM (HampuMmep, BO30YXIEHUE CYIONpPOU3BOICTBA, pa3bsCHEHUE B Ha-
yajie cyneOHOro pa3doupareabCTBa JulaM, YyYacTBYIOUIUM B Jejie, UX HpaB U
00s13aHHOCTe, cocTaBIeHre MPOTOKOJIa 3aceJaHusI cyaa U T. 1.). Jpyrue aeii-
CTBUSI (IOKYMEHTBHI) HEOOXONMMBI JIMIIIb TIPU HEKOTOPBIX OOCTOSITENbCTBAX
Jejia, U COBEPLUEHUE X 3aBUCUT OT ONPEAEIEHHBIX MO3ULIUI CTOPOH B pa30ou-
paeMoM criope (MpUBJIeYeHUE B MPOIIecC IKCIIEPTa, TeX WIM UHBIX CBUAETENEH,
paspelilieHre BOITPOCOB 00 yIOBIETBOPEHUM 3asIBIIEHHBIX XOaTaCTB, MPeIbsIB-
TIeHUe BCTPEYHOTO UCKA, BBIHECEHHUE CYTIOM IOTIOHUTEIBHOTO PENIEHMS U T. T1.).

IIponeccyanpHas (cyaedHas) opma xapakTepu3syeTcs CAeAYIOIIMMU Mpe-
HUMYILECTBAMMU:

1) 3aIIMTy OCYILECTBJISIET CIELUATIbHBIN OpraH — Cyl, CO3laHHbIN JJIs1 pac-
CMOTpPEHUSI CIIOPOB O MPaBe 1 pelleHKs] HanboJiee 3HAYMMBIX IOPUAMYECKUX
nen (TEpMUHOM «Cyll» 0003HAUYAIOTCS: Cy/l OOlIel I0pUCAUKIIMU, MUPOBOI
Cylbsl, CTIELIMaIbHbIE CYIbl — apOUTPaKHbBIN, TPETEUCKUIA, BOGHHBI);

2) ¢yl B MOPSIIKE TPpaxkIAaHCKOW IOPUCIUKIIMY pa3pellaeT 3asBlIeHHbIe Tpe-
0OBaHUsI Ha OCHOBE MPUMEHEHHUSI HOPM MaTepUaIbHOTO TpaBa;

3) 00OCcTOSITENIbCTBA [leIa UCCIEAYIOTCSI B PeXMME CTPOro OINpeneeHHOro
perjamMeHTa, rapaHTUPYIOLIEro 3aKOHHOCTh U 00OCHOBAaHHOCTbH pa3pe-
LIEHUSI CIIOpa;

4) OMHVM U3 OCHOBHBIX TPEOOBAHMUIA 3AILUTHI SABJISIETCS OECITPUCTPACTHOCTD
cynen;

5) pa3dupaTeabCTBO JieJa OCHOBAHO Ha COCTSI3aTebHOCTU CTOPOH U JAPY-
TMX 3aMHTEPECOBAHHBIX JUILI. DTO MOBBIIAET 3(PHEKTUBHOCTH CyAeOHOIM
Mpoleaypbl 1 B KOHEYHOM CueTe CIOCOOCTBYET MPaBOBOMY BOCIMTA-
HMIO TpaxJIaH.

IIpoueccyanbHasi IeSITENBHOCTD CyAa IO 3alllUTe HApYLIEHHOTO WKW OCIO-
PEHHOTO IpaBa, a TAKXe MPU PELUEHUU IPYTUX, UMEIOLIMX 0COOYI0 I0pUanye-
CKYIO 3HAYUMOCTb nie1, peryaupyercsa [TIK P®.

Konekc netanbHO ocBelaeT Xon 3acelaHusl cyaa Kak MepBoi, Tak U BTOPOi
uHcTaHuuit. [ToaToMy Mpu MpoBeneHUM JOOOro 3aceaHusl Cyll PYKOBOJCTBY-
€TCsl TIPOLIECCYaIbHOM MOJIENbIO CYIeOHOTrOo 3aceaHusl, MPeayCMOTPEHHOM 3a-
KOHOM. AHAJIOTUYHO PENIAeTCsl BOMPOC U € MPoliecCyalbHbIMU JOKYMEHTAMMU.

Kaxnplii mpaBompuMeHUTENbHBIN OpraH UMeeT COOCTBEHHYIO TIpoliecCyalb-
Hy10 (hOPMY U MOXKET UCIIOJIB30BaTh OpMY NESTETLHOCTH APYTOrO OpraHa JUIIb
B cTporo ykazaHHoM ciiyyae. Hanpumep, I'TIK P® He ornpenensieT mopsiiok npo-
MU3BOJICTBA I10 JIejIaM 00 aIMUHUCTPATUBHBIX TPAaBOHAPYIIEHUSIX, B TOM YUCTIE U
TOPSIIOK PACCMOTPEHMS XKaJl0O Ha MOCTAHOBJIEHUS, BBIHECEHHBIE 110 IeJ1aM 00
aJIMMHUCTPATUBHBIX PaBOHAPYIIEHUSIX. DTOT mopsinok ¢ 1 utonst 2002 r. ycra-
HapnuBaeT Kogeke PD 06 amMUHKUCTPaTUBHBIX TPAaBOHAPYIICHUSIX.
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Bonpoc 8. Bupgbl rpaxaaHckoro cyaonpousBoAcTea
1 UX 0COOEHHOCTM

OTBET

Bua rpaxkmaHCKOro cymornpou3BOACTBA — 3TO YCTAHOBJEHHAsh HOpMaMU
TPax/IaHCKOTO TMPOLECCYATIbHOTO MpaBa COBOKYITHOCTh MPOLECCYATbHBIX JIEii-
CTBUI cyna, BHITEKAIOUIMX U3 OIpeeIEHHbIX MaTepUaTbHO-TTPABOBBIX, MyOIMY-
HBIX WJIK COOCTBEHHO TMPOIIECCYaIbHBIX TTPABOOTHOLIEHUI, HATIPaBJIEHHBIX Ha
JOCTUKEHUE OMPEACICHHON 1IeJM M0 PaCCMOTPEHUIO U pa3pelleHuIo TpaBo-
BbIX CIIOPOB, YCTaHOBJIEHUIO WM IIPU3HAHUIO IOPUANYECKMX (DAKTOB 1 BOCCTA-
HOBJICHUIO HapyILIEHHOTO TpaBa.

Buabl rpaxknaHCcKOro CynorpoM3BOJCTBA YCIOBHO MOXHO KiIacCU(pUIIMPO-
BaTh MO CJICAYIOIIMM KPUTEPUSIM: BPOU3B00CMBA, C8A3AHHbLIE C NPEOMEMOM CY-
0ebHo20 pazbupamenbcmea U cCneyupuKoil nPoYeccyarbHbiX NPAGOOMHOUEHUL;
npouszeodcmea, cés13aHHble CNOCAe008AMENbHOCIbIOPACCMOMPEHUSUNEPECMOM -
pa epancoanckux oean.

IIpukaznoenpouszsodcmeo {CT. 121-130 I'TIK) —caMoCTOSATEIbHbIIHM yIIPOIICH-
HBII BUJl TPAXAAHCKOTO CYAOINPOU3BOJACTBA, XapaKTEPUBYIOUIUIACS HaTUYUeM
CTPOro ONpeAe/eHHbIX TPEOOBaHMA, BHITEKAIOIIMX U3 MaTepuaibHO-TIPABOBbBIX
((bHAHCOBBIX MJIM MMYILIECTBEHHbBIX) OTHOIICHUI, U OTCYTCTBUEM MaTepUasib-
HO-TIPABOBBIX JTMOO MPOIECCYaTbHBIX BO3PAXKEHWIT OTHOCUTEIHLHO TIPEAMETa Cy-
JeOHOro pa3oupaTeibCTBa.

HUckosoe npouzsodcmeo (ct. 131-244 T'TIK) cyiecTByeT mpu oOpalleHUN
K CyIy 3a 3alllUTON HapyIICHHBIX MIPaB WJIM UHTEPECOB I10 CIOpaM, BbITEKAIO-
LM U3 TPAKAAHCKKX, TPYAOBbIX, CEMEMHBIX U MHBIX MaTepUATIbHbBIX TTPABOOT-
HOILIEHU i, XapaKTePU3YIOIIMXCSI pABEHCTBOM TIPABOBOTO TOJIOXEHUsI CTOPOH.
ITo ob1eMy paBUTy MCKOBOE MPOU3BOACTBO BOBHUKAET TOJIHKO MPU HAJTUYUU
MaTepuaIbHO-TIPABOBOTO CIOpa, e COOTBETCTBEHHO IMPEIMETOM CYAeOHOTro
pa3dUpaTeabCTBa BLICTYIAIOT MAaTePUAIbHbIE TIPABOOTHOLIEHUS CTOPOH.

IIpouzeo0cmeo no denam, 6O3HUKAOWUM U3 NYOAUHHBIX NPABOOMHOULEHULL
(ct. 245-261 TTIK), — BMA IpaXkAaHCKOIO CyIOIPOMU3BOACTBA, OXBAThIBAIOLLIMIA
paccMoTpeHue et 1) HO 3asiBJIeHUsIM IpakIaH, OpraHu3aliuii, MpoKypopa 0o oc-
MMapyvBaHUM HOPMATUBHBIX MPABOBBIX aKTOB MOJTHOCTHIO UJTU B YaCTH, €CJTU X Pac-
CMOTpPEHME He OTHECeHO (DefepasbHbIM 3aKOHOM K KOMIIETEHIIMM WHBIX CYIOB,;
2) 1o 3asiBJICHUSM 00 OCITapUBaHUU pellleHUI 1 OeicTBUIA (0e31eiiCTBUsI) Opra-
HOB TOCY/IapCTBEHHOI BJIACTU, OPraHOB MECTHOTO CaMOYIPABJICHUsI, TOJIKHOCT-
HBIX JIULI, TOCYTAPCTBEHHBIX M1 MYHULIMTAIBHBIX CIYKAIIUX; 3) MO 3asBJICHUSIM O
3alIUTe M30MpaTeIbHBIX MpaB WK TpaBa rpaxaaH Poccuiickoit @enepanyu Ha
yuactue B pedepeHayme; 4) uHbIe fe1a, BOZHUKAIOIIME U3 TYyOJTUYHO-IIPABOBBIX
OTHOILIEHU1, OTHECEHHbIE (helepaTbHBIM 3aKOHOM K BEJICHMIO Cy/a.

Ocob6oe npouzsoocmeo (cT.262-319 I'TIK) He cBsi3aHO ¢ pa3pelieHUEeM CITO-
pa o mpaBe, XapaKTepHOIl 0COOEHHOCTbIO KOTOPOTO SIBJISIETCSI OTCYTCTBUE CTO-

poH. K ocobomy Mpou3BOACTBY OTHECEHBI Cleaylolue aeaa: 1) o0 ycTaHOBJe-
HUU GaKkTOB, UMEIOILIMX IOPUIMIECKOe 3HaUeHUE; 2) 00 YCHIHOBJIeHUHU (yao4e-
peHun) pedbeHka; 3) o MpU3HAHUU rpaxkJIaHWHa 0€3BeCTHO OTCYTCTBYIOIIIUM WU
00 OOBSBICHUM TpaxXgaHWHA yMeplInM; 4) o6 orpaHUYEeHUM TpaXIaHMHA B
JIeeCIIOCOOHOCTH WM TPU3HAHUU TpakIaHMHA HeeeCIIOCOOHbBIM; 5) 00 00bsIB-
JICHUU HECOBEPIICHHOJETHETO MOJTHOCTHIO AEECIOCOOHBIM (3MaHCUMALIMS);
6) 0 MpU3HAHUM IBMXKMMOM Belll 6€CXO3HOM 1 MPU3HAHWU MpaBa MyHUII -
MNajJbHOI COOCTBEHHOCTM Ha OECXO3siiHYI0 HEIBMXMMYIO Belllb; 7) O BOCCTa-
HOBJIGHUU TIpaB I10 yTPaueHHBIM LIEHHbIM OyMaraM Ha MpeabsiBUTEIISI U Opaep-
HBIM LIEHHbIM OymaraM (BbI3bIBHOE MPOU3BOJCTBO); 8) O MPUHYAUTEIbHOMI
TOCTIUTAIM3AIMU IPpaXIaHUHA B TICUXUATPUYECKU I cTallMoHap; 9) 0 BHECEHUM
WCTIpaBJIeHU U UBMEHEHU I B 3aIIMCH aKTOB I'PpaxkIaHCKOTo coctosiHus; 10) o
3asiBJICHUSIM Ha COBEpIICHHbIE HOTApUaibHbIe NEHMCTBUS WM HAa OTKa3 B UX
coBepuieHuM; 11) 1Mo 3asiBJIEHUSIM O BOCCTAHOBJICHUU YTPAUEHHOTO CyJIeOHOTO
MPOU3BOJICTBA.

IIpouszeodcmeonoderamobocnapusanuupewenuiimpemerickuxcydoe(cr.418 -
422 TTIK). OcobeHHOCThIO JAaHHOTO BHAA TPaXkKIaHCKOIO CYIOIPOM3BOICTBA
SIBJISIETCSI TO, YTO MPEAMETOM PACCMOTPEHUSI B HEM BBICTYIAlOT HE MaTepu-
aJIbHO-TIPABOBBIE, a TIPOLIECCyalIbHbIE TPABOOTHOIIIEHUSI, BHITEKAIOIIUE U3 He-
IIpaBOMEPHOM JesITeIbHOCTU TpeTeiickoro cyma (ctr. 421 T'TIK).

IIpouzeodcmeo no deaam o vidaue UCNONHUMENbHBIX AUCMOE NA NPUHYOU-
meavHoe ucnoaHenue peuwenuii mpemetickux cyoos (ct. 423-427 I'T1IK). Ipen-
METOM JIaHHOTO BUJIa IPaXkIaHCKOTO CyIOTPOM3BOCTBA BBICTYIAIOT OAHOBPE-
MEHHO KaK MaTepUaibHO-IPABOBbIE, TAK U MPOLIECCYaTbHbIC TPABOOTHOIICHUS,
BBITEKAIOIINE U3 JEHCTBUI M COACPKAHUSI PEIIeHUsI TPETEMCKOro Cy/ia, NCXo-
ISl U3 KOTOPBIX (henepaibHblil Cyl MPUHUMAET OMpeaeieHre Tubo O Bblaaue
WUCTIOJIHUTEILHOTO JIMCTA HAa TIPUHYAUTEIbHOE UCITOTHEHUE PEIIeHUS TpeTeii-
CKOTO cyza, nbo 00 oTKasze B BbiAaue UCTIOJIHUTEIBLHOTIO JOKYMEHTA.

IIpouzeodcmeo, cés3anHoe ¢ UCNOAHeHUeM CYOeOHbIX NOCIAHOBACHUL U NO-
cmaroeneHull unbix opearnos (ct. 428-446 I'TIK). XapakTepHOi 0COOEHHOCThIO
paccMaTprBaeMoro Bua CyJOTPOU3BOACTBA SIBJISIETCSI TO, YTO €r0 HEeJb3sl OT-
HECTU K CAaMOCTOSITEJIbHOMY BUIy TPaKJIaHCKOTO CY/JI0MPOU3BONICTBA, UOO 3/1eCh
MPEeIMETOM CyIeOHOTO pa3doMpaTeIbCTBA SIBJISIOTCS TPAaBOOTHOILIEHMST, BO3HU-
Kalolllie IO MOBOAY MCITOJHEHUS CYAeOHBIX aKTOB, MPUHSTHIX B MOPSIKE
KCKOBOTO MPOU3BOJICTBA.

IIpouseodcmeo 6 cyode nepeoti uncmanyuu (pasnei 11 T'TIK) — ocHoBHOIA,
00513aTeNIbHBIN BU TPAXKAAHCKOTO CYIONTPOU3BOACTBA, 6€3 KOTOPOTO HE MOTYT
CYILIECTBOBATh BCE MPOYKE BUJbI TPOU3BOJICTB, OXBATHIBAIOIINI COBOKYITHOCTh
BCEX MaTepUabHO-MPABOBBIX OTHOILIEHUH, SIBJISTFOIIMXCS TIPEAMETOM CylIeOHO-
ro pa3bupaTeibCTBa.

Anennayuonroe npou3c00Ccmeo no 00XCaN08aHUI0 PeleHUll U onpedeleHuUl
Mmuposbix cyoeii (ct. 320-335 I'TIK) — npou3BOACTBO B Cyle BTOPO MHCTaH-
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LMY, CBA3aHHOE C MEePEeCMOTPOM (delepaTbHbIM CYIbel IMHOINYHO HE BCTY-
MMUBIIIMX B 3aKOHHYIO CHJTY aKTOB MUPOBOTO cymbu. OCOGEHHOCTh TAaHHOTO B
MTPOM3BONCTBA 3aKJII0YACTCSI B HEBO3MOXKHOCTY HaIlpaBJieHUs Aena demepaib-
HBIM CYIIOM Ha TIOBO€ PAaCCMOTPEHHE MUPOBOMY CYIbe, TTPHHSBIIEMY 110 HEMY
pelieHue.

Ilpoussodcmeo 6 cyoe kaccayuonnoii uncmanyuu (ct. 336-375 I'TIK) cBs3a-
HO C TIEPECMOTPOM B CYJIe BTOPOil MHCTaHLIMM HE BCTYMUBLIMX B 3aKOHHYIO CUITY
akKToB Bcex cynoB P® ob1ieit 1opUCAUKIIMKY, pacCMaTPUBAIOIIUX €0 MO Tep-
BOIl MHCTaHIIUY, 33 UCKITFOYCHUEM PEIIEHU MUPOBBIX CYICH.

Ipoussodcmeo 6 cyde nadzoprou uncmanyuu (c1. 376-391 T'TIK). Hanmzop-
HOE MPOM3BOJCTBO SIBJSETCS] 3aBEPIIAIOIIMM 3TallOM BO3MOXHOTO ABXEHUS
JieJla ¥ CBS3aHO ¢ IMEePEeCMOTPOM BCTYIHMBIIMX B 3aKOHHYIO CUITY aKTOB JTIOOOTO
cyma Poccuiickoit @enepauuu MepBoii, BTOPON MIM HAA30PHON WMHCTAHIIUIA,
He MCKJIIoYast mocTaHoBeHut BepxoBHoro Cyna PO,

a@isat-di lom.shtml
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Bonpoc 9. Cragmm rpaxaaHCcKoro npoLecca, Ux XxapakTepuctuka

OTBET

B 3akoHe u nuTepatype NpUHSTO MOAPA3ACSATh TPaKIAHCKOE CyIONpPOU3-
BOJICTBO Ha CTaAuM M Buabl. CTaauM rpaxaaHCKOro IMpolecca — 3TO COCTaB-
Hble YaCTU €MHOTO TI'PaXJAaHCKOTo CyIONPOU3BOJCTBA, XapaKTepU3yIoIuecs
OOIIHOCTBIO OJIMKaIIel mpoLeccyaqbHON LEIH.

Craausi — COBOKYITHOCTb ITPOLIECCYaTbHbBIX N1EHCTBUI, 00BEIMHEHHBIX YacT-
Holi 1enbio cynonpousBoacTia. HelictBytommii I'TIK mact ocHoBaHue pa3nu-
YyaTh 11I€CTb OCHOBHBIX U OJJHY CAMOCTOSITEJIbHYIO CTAlMIO TPaKIaHCKOTO TMpo-
1iecca.

1. Paccmompenue uckogoeo 3asenenus (3aseieHuss No 0eaam HeUcKoBbix
npouzeodcmes) u 6030ydxucdenue npouzeodcmea no Odeny. JlaHHasi cTtaaus CBsI-
3aHa ¢ oOpalleHHeM K Cyly 3a 3allUTON HapylUIeHHOTo WM OCIapuBaeMoro
npaBa, ycTaHOBJIeHUEM (DAKTOB, UMEIOUIMX IOPUIMYECKOE 3HAUeHUEe, U Ha-
YyaJioM TMpoliecCyaJbHOM HeATeIbHOCTU cyla MO BO30YXAEHWIO TIpaxkIaH-
ckoro aena (cr. 133-137 T'TIK).

2. Ilodeomoska dena k cyoebHoMy pazbupamenscmey, B XoIe KOTOPOU CyIbs
YTOUHSIET 3asiBJICHHbIE TPeOOBaHMSI, TIOMOTaeT CTOPOHAM U TPETHbUM JIMIIaM B
cbope HYXHBIX JOKa3aTeIbCTB U MPUBJIEKAeT K MPOIECCY 3aMHTePECOBAHHBIX
JIWLI, SKCIIEPTOB, MEPEBOAUMKOB, cBuaeTeneii (cr. 139-153 TTIK).

3.CydebHoepazbupamenbcmeo unocmaHosAeHue Cy0eOH020peuleHUs N0 0eny.
Ha nanHoii ctanuu cyn (cyabsi eAMHOJMYHO) paccMaTpyBaeT MaTepuaibl aea
B CyZIeOHOM 3aceJaHUM, BBICIYIIUBAET BHI3BAHHBIX JIMIL U, Pa3pellInB JeJ0 MO
CYILECTBY, OKAaHUYMBAET €ro MocTaHoBJIeHUeM pelleHus (cr. 154-214 T'TIK)
1160 TPOM3BOJICTBO IO Aey 3aBepiiaeTcs 6e3 BhIHECEHUS PellleHUsI.

4. Ilepecmomp 6 KaccayuoHHOM nopsi0ke He BCTYMUBIIMX B 3aKOHHYIO CUITY
CyneOHbIX akTOB (hefiepaibHOTO Cyla, KOrJa BCKOpe IMocje BhIHECEHUS Cyae0-
HOTO pelleHUs WU OMpeaeseHus] Cyl BTOPOil MHCTAHIMU TIO XXayiobe Juliia,
Y4YacTBYIOUIETO B JieJie, U IO MpeACTaBIeHHUIO MPOKYpopa, y4aCTBOBABIIETO B
paccMOTPEeHUU Jieia B CyJe NepBOil MUHCTAHIIMU, B XOJe TIepecMOoTpa MpoBepsieT
3aKOHHOCTb U 000CHOBAaHHOCTD cyneoHoro akra (ct. 336-375 I'TIK).

5. Ilepecmomp akmoe npasocydus cyoom Haod3opHoli uHcmanyuu. Ha naH-
HOM CTaauu 3aKOHHOCTh U OOOCHOBAHHOCTb BCTYMUBIIKX B 3aKOHHYIO CUITY
Cy/IeOHBIX aKTOB MEPBOM, KacCallMOHHOM, aneyIIlIMOHHON MHCTaHIIMIA B TIO-
psIIKE UCKITIOUEHUST MPOBEPSIOTCS BHILIECTOSIIIUMU CyIeOHBIMU UHCTAHIIMS -
Mmu (ct. 376-391 I'TIK).

6. Hcnonnenue cyoebnvix axmog. CTaausi, 3aBeplliaolnas MpOU3BOACTBO HO
Jieqy, CBsi3aHHAsl ¢ BblIayell MCMOTHUTEILHOIO JOKYMEHTA Ha MPUHYIUTEb-
HOE HCITOJIHEHUE CYNEOHbBIX TOCTAHOBJIEHU M TTOCTAHOBJIEHUIT MHBIX OPTraHoB,
a TaKKe 3allMTO HapyLIEHHbIX MPaB 3aMHTEPECOBAHHBIX JIUIL B UCTIOJTHUTEb-
HoM mpou3BoiacTBe (cT. 428-445 TTIK).
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7. Ilepecmomp no 6H06b OMKPLIBUIUMCS 00CHOAMENLCMEAM PEUIeHUTL, Onpe-
denenuil cyda, écmynuguwiux 6 3aKOHHYH cuay. YKazaHHasl CTalus SIBJISIETCS
WUCKITIOUEHNEM 13 OOIIMX MPABUJI, UCXOMSI U3 KOTOPBIX CY/, pa3pelInBILINI JeTI0,
MpoBepsieT 3aKOHHOCTh U 000CHOBAaHHOCTh COOCTBEHHOTO aKTa B CBSI3U C OOHa-
pyXeHreM ocoObIX (paKTOB — BHOBb OTKPBIBIIMXCS OOCTOSITENBbCTB (CT. 392-
397 I'TIK).

Ilepecmomp akmos muposuix cydeil 6 anearsyuoHHoM nopsoxke. JJaHHBIN BULL
MPOM3BOJICTBA HE BbIJIEJIEH B OTIEIbHYIO CTAANIO, TaK KaK [0 CBOEMY CO/IepKa-
HUIO OH MMEET OTpeNeIeHHOE CXOJCTBO C MEPECMOTPOM B KACCALIMOHHOM TO-
psiiKe, ¢ TOM TUIIIL Pa3HULIEH, YTO B aneJUISIIMOHHOM TOPSIIKE IepecMaTprBa-
10TCsI CynieOHbIe aKThI He (peepalibHbIX, 8 MUPOBBIX Cyliell B (heiepasibHOM CyIIe,
€IMHOJIMYHO OHUM (elepalbHbIM CyIbeil, 0e3 MpaBa rnepenavu aejia MUpoOBO-
My cyabe Ha HoBoe paccmoTrperue (ct. 320-335 I'TIK P®).
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Bonpoc 10. Coctas cyaa, 0CHOBaHMS 1 MOPSAOK paspeLLeHus
BOMPOCOB CYAOM B KONNErManbHOM COCTaBe

OTBET

B nacrosimee Bpems cornacHo cr. 14 I'TIK menma B cynax nepBoif MHCTaHIIUM
paccMaTpUBaIOTCS CYIbsIMUA €IUHOIMYHO. [1py 3TOM MUpOBBIE CyIbU paccMarT-
pUBAIOT TpaXIaHCKUE JieJia B MEePBOil MHCTAHIIMU BCerna eAMHOINYHO; (ene-
paJibHbIE CY[IbU pPAcCCMaTPUBAIOT UX €AMHOJIMYHO, €CJIM KOJUIErMaIbHBIN COCTaB
cyla u3 Tpex cyieil He MpeaycMOTpeH ¢eepaibHbIM 3aKOHOM.

B xosuternanbHOM cocTaBe M3 TpeX CyAei Cyl paccMaTpUBAaEeT TOJIBKO Jeja
0 pacopMUPOBAHUM M30MPATETHLHON KOMUCCUM UM KOMUCCUM pedepeHy-
Mma (4. 2 ct. 260.1 TTIK P®D).

IMpoBepka MpaBUIBHOCTUA HE BCTYMUBILKMX W BCTYMUBILIUX B 3aKOHHYIO CUITY
TMOCTaHOBJICHUI (henepaibHBIX CYIOB B KACCALIMOHHOM M HAI30PHOM IOPSIIKE
BCEra OCYILECTBIISIETCSI CYIOM KOJUIETUATIbHO.

CocraB KaccallMOHHOM MHCTAHIIMY, pACCMAaTPUBAIOIINI KOHKPETHOE IpaX-
IIAHCKOE JIeJI0, BKIJIIOYAeT TpeX MpPOoQeCCUOHANIBHBIX CYIeil Cyla COOTBETCTBY-
OILIETO YPOBHSI, K KOMITETEHIIUM KOTOPOTO OTHOCUTCS MIPOBEPKA 3aKOHHOCTHU U
000CHOBAaHHOCTU HE BCTYIUBIIMX B 3aKOHHYIO CUJIy TIOCTAHOBJIEHU Ccy/a nep-
Boit uHctaHuuu (ct. 337 I'TIK). OauH u3 cyneil kaccallMOHHOM WHCTaHIIMKA
MpecenaTeNIbCTBYET B Tpoliecce; OOBIYHO 3TO IUTATHBIN TpeacenaTesb cyneo-
HOTO COCTaBa COOTBETCTBYIOLIETO CyIa.

B Han30pHOIT MHCTAHUMU JIeJla paCCMaTPUBAIOTCSI B COCTaBe CyleOHON KOJI-
seruu (ct. 386 I'TIK P®). KoHKpeTHOE e KOJIMYECTBO CYIEi 3aBUCUT OT YPOB-
HS Ccy/la, pacCMaTPUBAIOLIETO J1eJI0 B Topsike Hanazopa. Tak, CyneOHast Kose-
TUS TI0 TpakIaHCKUM nesiaM 1 BoeHHas kosuterusi BepxosHoro Cyna PO Bcerna
paccMaTpuBalOT HaA30pHOE eJio B cocTaBe Tpex cyaei aroro Cyna, oguH U3
KOTOPBIX TpeacenaTebcTByeT B npoliecce. OOBIYHO TpenceaaTebCTBYIOIUM
SIBJISIETCSI IITATHBIN Tpenceaareib cocTaBa cooTBeTcTBYonIeil CynedHoit KO-
sneruu BepxoBHoro Cyna P®. [Tpu paccMoTpeHuu Aeiia B TOpsiIKe Haa30pa rpe-
3UJAMYMOM COOTBETCTBYIOILIETO Cyla KOJMYECTBO Cylei i obecrieueHus] KBO-
pyMa JOJKHO OBITh HE MEHee TpeX, HO 0oJjiee MOJOBUHBI YJICHOB Ipe3nuanyMa
(cm., HampuMep, 4. 3 cT. 17 @enepaaIbHOro KOHCTUTYLIMOHHOTO 3aKoHa «O BOSH-
HBIX cygax Poccuiickoit @enepanum»).

Ipu pa3petieHUH JTHOOBIX BOIIPOCOB, BOZHUKAIOIIUX MPY PACCMOTPEHUM JIEjIa
B KOJUIETUATIbHOM COCTaBe IepPBOii, KACCALIMOHHOM WJIK HA30PHON MHCTAHLIVY,
BCE CyIbM paBHBI. [1pu 3TOM Bce BO3HMKalOIIME BOMpPOCkl coriacHo cT. 15 IT'TIK
pa3peliamTcs CyabsIMU OOIBIIMHCTBOM TosiocoB. [Iponienypa mpuHsTHS pele-
HUIi, BO3HUKAIOIIUX B XONE CyIeOHOTro pa3OMpaTe bCTBa, TAKXKE MOTYMHEHA
001LIMM TTpaBUJIaM paBEHCTBA IpaB Cy[eil, 1 HUKTO U3 Cyleil He BIpaBe BO3IepP-
3KaThCsl OT TOJIOCOBaHUS. BBIOOp KaXKIOro y4acTBYIOILIETO MPU PACCMOTPEHUU
Iieyia CybU COCTOUT TOJIBKO B OJHOM: T'OJIOCOBATh «3a» UJIU «IIPOTHB» IO TOMY

BepHyTbCs B kaTanor y4eOHUKOB 1 MOHOrpaduin
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WIA WHOMY BOIIPOCY. 3aIlpeT BO3JEepKMBATHCS OT TOJIOCOBAaHMS BEITEKACT U3
TIOJITHOMOYMIA, BO3JIOKEHHBIX Ha CyIbio 3aKOHOM. Cynbsl TOJDKEH aKTUBHO yJa-
C CHOBaTh B aHAJIM3¢ 1 OIICHKE BceX 03 CKITIOUEHMSI BOIIPOCOB, BO3HUKAIOIINX
B IIpoliecce U TpeOyommx pereHus. [1pencenarebcTBYIOMMIA, IO OOIIEeMy IIpa-
BUJIY, BCErla TOJIOCYeT IOCJIEAHMM; 5TO IIPaBUJIO pacIIpOCTPaHSIETCS Ha Bce
CyIbl, YTO HE MCKIIIOYACT BO3MOXHOCTHU IUCKYCCHU IO 0OCYKIAeMBIM BOIIPO-
caM, B XolIe KOTOpOIi Bce CyIbU (B TOM YKCIIE U IIPeACeaaTeIbCTBYIOIINIA) BIIpa-
BE OTCTaMBaTh COOCTBEHHYIO TOUKY 3PEHMSI, IIPUBOAS B €€ 00OOCHOBAaHHUE COOT-
BETCTBYIOIIME apTYMEHTHI. B 3TOM IIpaBuiie peajm3yeTcs CTPOroe CoOMIoIeHIe
MPUHILIMIIA HEAOITYCTUMOCTH KaKOTO-JIM0O BO3IEICTBUS Ha CYIbIO C Ubeil OBl
TO HU OBUIO CTOPOHBI, UMEHHO ITORTOMY MpeACeNaTeIbCTBYIONINIA B CyneO-
HOM 3aceaHUM TOJIOCYeT IOCJIe TOro, KaK CBOe MHEHUE BHIPA3WIM BCE IPY-
e CYIbU.

PesynbraT rojjocoBaHus IIpy pa3doKnpaTeIbCTBE JIe/ia CYIOM IIePBOil MHCTAHIIN
Bcerma TpeOyeT CIEeIMAIBHOIO IIPOLeCCYaIbHOro oOpPMIICHUST U JOJDKEH HAWTU
OTpaXkeHHe B COOTBETCTBYIOILIEM CYIcOHOM ITOCTAHOBJICHUHN (CyneOHOM aKTe).

IlocTaHOBJICHME Cyga MEPBO MHCTAHIIMK, KOTOPEIM JIeJIO HE pa3peliacTcs
IO CYIIECTBY, BBIHOCHUTCSI B (pOpMe ompelesieHus; IO HEeCJIOXKHBIM BOIIpOCaM
OHO IpUHUMAaeTCs 0e3 yaajJeHUs B COBEIIATEIbHYI0 KOMHATY M 3aHOCHUTCS B
MPOTOKOJI cyaebHoro 3acemanus (4. 2 cT. 224 I'TIK). I[Ipu ynaneHuu cyma B co-
BelllaTeIbHYI0 KOMHATY OIlpeAesieHrne 0(pOpMIISIETCS B BUIE OTIOCIHLHOIO JOKY-
MEHTa, KOTOPBI ITOAIMCEIBACTCS BCEMU CYObSIMU, AaXe €CIU ONWUH M3 HUX
HE COIJIaceH C MO3ULMEN ABYX APYTUX CYHEi.

Ecnu cynpst He corylaceH ¢ MHEHHEM OOJIBIIMHCTBA, OH MOXKET M3JIOXKUTh
B MUCbMEHHOM (popMe cBOe 0c0o00e MHEHME, KOTOpOe ITOMEIAETC B OTHEIIb-
HBII1 KOHBEPT U IPUOOIIAETCS K Iy, HO IIPY OOBSIBICHUHN IIPUHSITOTO 110 IeTy
peluieHMsI cyga He ornamraercst. OmHaKo JIMIa, yYacTBYIOIINE B AeJie, BIIpaBe B
COOTBeTCTBUU ¢ TpeboBaHUsAMH CT. 35 ['TIK 03HaKOMUTHCS ¢ 0COOBIM MHEHUEM
cynpu. [IpaBo Ha 0cob0Oe MHEHME CYIbs MMeeT IIpU pa3pelleHUH JI000ro Bo-
Mpoca, BOZHUKAIOIIETO IpU pa3dupaTe/IbCTBe Aeia.

B npesunnyme cyma, paccMaTpHUBalOIIEeM JIEJI0 10 MPEICTaBICHUIO B ITOPSI-
Ke Haa3opa, KaK IpaBWiIo, yIacTBYIOT Oojiee Tpex cyneit. I1pu paBHOM Kojmde-
CTBE TOJIOCOB 3a IPUHSATUE PEIICHMS II0 KAKOMY-JIM00 BOIIPOCY WJIM IIPOTUB
HETO pellleHre CYUTAETCSI HEeIPUHATHIM. [1pe3nanym cyna BBIHOCHUT OIpeelie-
HUE, KOTOpOe ITOAIMCHIBACTCSI OMHUM IIpeaceaaTesieM, ITOCIe Yero AejI0 MoIe-
KHUT PAaCCMOTPEHUIO B HEYETHOM COCTaBe CylneOHOM KOJUICTUU.
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Bonpoc 11. ToHsaTMe 1 coCTaB N, y4acTBYIOLWX B AeNe
OTBET

I'TIK P® nHe maer ompeaeneHusI IAII, YYaCTBYIOIIUX B Jiejie, OrpaHUINBASICh
TepevyncieHueM CyObeKTOB, BXOMASIIMX B COCTaB YYACTHMKOB TPaKIaHCKOTO
CYZIOTIPOM3BOJICTBA, KOTOPBIX M OTHOCHUT K JIMLIaM, yJacTBYIOIIUM B aenie (cT. 34
I'TIK). K TakuM mu1iaM OTHOCSITCS:

» cropoHsl (ct. 38 TTIK PD);

* Ttpetbu Jmua (ct. 42, 43 I'TIK PD);

* npokypop (ct. 45 TTIK PD);

* JIMlIa, oOpalarolrecs B Cy/ 3a 3allUTOM MpaB, CBOOO Y 3aKOHHBIX UHTE-

PECOB APYIUX JIUII WY BCTYIAMOIIME B TIPOLIECC B LEJSAX auM 3aKItode-
HUSI TI0O OCHOBAHUSIM, TIPEIyCMOTPEHHBIM CT. 4,46-47 I'TIK (310 rocynap-
CTBEHHbIC OpraHbl, OpraHbl MECTHOTO CaMOYTIPaBJIEHUsI, OpraHU3aluu 1
rpaxiaHe);

* 3asgBUTEJIM U IpYyrUe 3aMHTEePECOBaHHbBIE JIUIIA TI0 JieJlaM, BOSHUKAIOIIUM

13 IMyOIMYHBIX IpaBooTHoIIeHUi (cT. 245 I'TIK), u mo menaMm ocoboro
npoussoacTsa (ct. 262 T'TIK).

Kpome Toro, B mpoiiecce MOTYT y4acTBOBaTb CBUIETENM, SKCIIEPTHI, Tepe-
BOIUUKHU, CyNeOHbIE MPEACTABUTENM, TIPEACTABUTENIN OOIIECTBEHHBIX OpraHu-
3alMi U TPYIOBBIX KOJIJIEKTUBOB, KOTOPBIX 3aKOHO/IATE/Ib HE HA3bIBAET B YKUC-
Jie JIV1I, YyYacTBYIOIIMX B JeJie, TaK KaK 1eJb UX Y4acTUs B MPOLIECCE CBOAMTCS
JINIIb K OKa3aHUIO COACHCTBUS CyIy U JIMIIaM, YYaCTBYIOIINM B JieJie.

Jluia, yuacTBymolue B ejie, — 3TO IeeCITOCOOHbIE, IOPUANYECKU 3aUHTEpe-
COBaHHbBIE B pa3pellIeHUH Jiela YYaCTHUKM CYJIOTPOU3BOJCTBA, UMEIOLINE IOpH-
MUYECKUT MHTEpEeC K pacCMaTpyuBaeMOMY JIely U BBIHOCUMOMY CYJIOM pellie-
HUI0, TIPENICTABIISIONIEMY JIsl HUX MaTepUaIbHBIN (JIMUHBIN UHTEPEC CTOPOH U
TPETHUX JINLL) WU MPOLIECCYaNbHbIN (CTyXKeOHBII) MHTepeC, CBSI3aHHBIA C 10J1-
KHOCTHBIMU TIOJTHOMOUYMSIMU TPOKYpOpa WJIM OPraHOB TOCYIapCTBEHHOTO
yIpaBJieHUs, HaJIeJICHHbBIX B CUJTY CBO€I 3aMHTEPECOBAHHOCTH CIeI[MaIbHBIMU
MpoLecCyaTbHbBIMU TIpaBaMU 1 00SI3aHHOCTSIMY, Y BBICTYMAOIIUE B MPOIIecce
OT CBOETO MMEHM 10 COBEPILIEHUIO MPOLECCYaTbHbIX JeHCTBUI, BIUSIONIMX HA
pa3BUTHE U OKOHYAHUE TIpoliecca.

JIviiam, yyacTByOIIMM B fejie, TTPUHAUIEKUT TUPOKUIA KPYT OOIIMX MpPO-
LieCCyalIbHBIX IPaB 1 00s13aHHOCTe, KoTopble 3aKkperuieHkl B cT. 35 I'TIK. B psne
npyrux crareit (ct. 39,40, 42-47 T'TIK) 3akperuieHbl U Apyrue CyObeKTUBHbBIE
(cneunanbHbIE) MPOLECCYAIbHBIE TTPaBa U 00S13aHHOCTHY, TTPUHAIJIEXAIIINE KaXK-
JIOMY BUIly YYacCTBYIOIMX B JieJie JIUI] B OTIACJIbHOCTH.

B uucie nmpoiieccyalibHbIX MpaB, KOTOPbIe MIPUHAJIEXAT JIMIAM, Y4acTBYIO-
LIMM B JIeJie, UMEIOTCSI TaKUe, KakK MPaBo XO1aTaliCTBOBATh 00 OTJIOKEHUU pa3-
OupaTesibCcTBa Jiela, O TPUOCTAHOBJIEHUU TTPOU3BOJICTBA T10 JIeTy, 00 OcTaBJie-
HUU 3asBJIeHUs 0€3 paCCMOTPEHUS U O MpeKpalieHU TPOU3BOJCTBA 10 Aey.
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Yo KacaeTcs TaKOTO MPOIIECCYaTIbHOTO NEMCTBUSI, KaK BO30OYXIEHUE CYIOM
MPOM3BOJICTBA TI0 JIely, TO OHO HE MOXET XapaKTepu30BaTh yYacCTBYIOIIUX B
JieJie JIMIL, TaK KakK 3TO MPaBO BO3HUKAET 0 BO3OYXIEHUs IpaXKIaHCKOTO Ipo-
1iecca, HaXOJUTCS 3a €ro TMpejaejaMyu U CyObeKThl 3TOTO HpaBa ellle He SIBJISIIOT-
Csl TMLIaMU, YYaCTBYIOIIMMMU B JIeJiE.

CrneryeT OTMETUTD, UTO IOPUAMUYECKUI UHTEPEC K JIESTy — HE TOJbKO OXKUIaHUE
OINpe/IeJICHHOTO MPaBOBOTO pe3yJibTaTa OT Mpoliecca, HO TaKKe M CyObeKTUBHAS
HarpaBJIeHHOCTb, T. C. MOTUB, KOTOPbII 3aCTaBJISIET 3aMHTEPECOBAHHOE JIULIO MPO-
CUTb CyJI O TIPABOCYINHU, TOOUBATHCSI BHIHECEHUS! PEIIEHMS C OJIarONPUSITHBIM TSI
ce0sl WM IPYToro JIia coaepkaHneM. TakuM o0pa3oM, UMEHHO opuou4ecKuil
UHMEPeCAB8AAeMCLYCA0BUEMYHACMUSONPeOeNeHHOLOAUYAB2PANCOAHCKOMDene.

OT 1OpUINYECKOI 3aMHTEPECOBAHHOCTU B Jiejie CJeayeT OTan4aTh (akTu-
YecKylo (JIM4HYI0) 3aUMHTEPEeCOBAHHOCTb, OCHOBAHHYIO, HarpuMep, Ha OTHO-
LIEHUSIX POJICTBA, NPYKObl, MOAYMHEHHOCTH, IOTOBOPHOTO TPEICTAaBUTEIHCTBA,
CBSI3AHHOTO HE C MPOLECCYATbHBIM, a C UHBIM MHTEPECOM, JieXallluM 3a paMKa-
MM TIPOLIECCYaTTbHBIX MPABOOTHOIICHUI. Y 3TOI TpymIibl JIMI HE BOZHUKAET
HUKaKWX IOPUANYECKUX TMOCAENCTBUI (TIpaB Win 00s13aHHOCTE) CO CTOpOHA-
MM TIpoliecca, 3asiBUTEISIMU U TPETbUMU JIMIITAMU, KOTOPbIE MOXHO OBLJIO Obl
MPUBSI3aTh K BBIBOJIAM CyIEOHOTO PEIICHMUSI.

CyneOHoe pellleHue He MOPOXIaeT MaTepualbHbIX ITpaB U 00sSI3aHHOCTEH,
CBSI3aHHBIX C BOBHUKHOBEHUEM, U3MEHEHMEM WJIM TIpeKpallleHueM MpaBooT-
HOUIEHUI MEXIY JIMLAMU, COACHCTBYIOIUIMMU OCYIIECTBICHUIO MPABOCYAUS
(TipencTaBUTENN, SKCIIEPThI, CBUAETEN, IEPEBOTUNKM ), U TULIAMU, YIaCTBY-
IOIIMMU B JIEJIE.

Hanuuue nuyHOrO MHTEpeca y pa3HbIX JIUII, YYaCTBYIOIIUX B Jiejie, BiIe4eT
HEOIMHAKOBBIE MPABOBbIE MOC/eNCTBUS. Tak, 110 IejlaM UCKOBOTO TTPOU3BOJICTRA
Y CTOPOH, TPETBbUX JIUII UX (DAKTUUYECKU I MHTEPEC 00YCIOBIEH BO3MOXHBIMU Ma-
TepUaIbHBIMU BBITOAMU, IPUOOPETEHUSIMU. 17151 TU1L e, yIaCTBYIOIIUX B JIEjIe
C 1IEJIbIO 3alIUTHI TIPaB U 3aKOHHBIX MHTEPECOB BHITONONIPeoOpeTaTeieii, HuKa-
KOTO JINYHOTO MHTepeca MPOLIECC He TPENCTaBIsIeT, TaK Kak Iyisl ce0s1 OHU HUKa-
KUX MaTepualbHBIX OJ1ar He TpruoOpeTaloT. B enax e HeMCKOBbBIX MPOU3BOJICTB
CTOPOHBI, TPETHY JINIIA, 3asIBUTEIN U 3aMHTEPECOBaHHbBIE JIUIIA, YYACTBYIOIIIME B
JieJie, MOTYT ObITh 3aMHTEPECOBaHbI B €T0 UCXO/IE KaK I0PUINYECKU, TaK U haKTh-
yecku. [Tpu aTom hakTIeCKasi 3aMHTEPECOBAHHOCTD B JieJie POKYPOpa UCKITIO-
YyaeT ISl HErO BO3MOXKHOCTb yuacTust B rporiecce (. 3 4. 1 cr. 16 ucr. 18 I'TIK).

Kak yxe ObIJIO OTMEYEHO, IopUIMYecKasi 3aMHTEPEeCOBAHHOCTD JIMIIA, yda-
CTBYIOIIIETO B JeJie, MOPOXKIAeT IJIsT HEro OIpeleIeHHBIN MpoueccyaabHbIi
HHTEpeC, T. €. OJATONPUSTHBIN Pe3yJbTaT pACCMOTPEHUSI U pa3pellieHUs JIea,
HACTYIUIEHWSI KOTOPOTO OXWAAeT U JOOMBAETCS YYaCTHMK OCHOBHOTO (TJIaB-
HOTO) VI IOTIOJIHUTEILHOTO MTPAaBOOTHOIIEHWS, BCTYMasl B rporecc. Tak, 1ist
HCTIIA TTPOLIECCYATbHBINM MHTEPEC 3aKII09aeTCs B OKUIAHUM CYIeOHOTO pellle-
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Kase B MCKe; IJIsT TIPOKYpopa, UMEIOIIETo ToCyIapcTBEHHO-TIPAaBOBOI MHTEpeC, —
B OXXUJIAHUU 3aKOHHOTO M 000CHOBAHHOTO CYIcOHOTO pPeIIeHHUS.

Paznuune mpoiieccyaqbHBIX MHTEPECOB JIMII, YIaCTBYIOIIUX B JeJie, 3aBUCUT
OT XapakTepa CBSI3M C TIPEIMETOM CyIeOHOI 3alIUThI 1 OT TeX MPeAyCMOTPEHHBIX
3aKOHOM 3anady, ISl TOCTHIKEHUs KOTOPBIX TO WJIM WHOE JIUIIO, YIaCTBYIOIIEe
B JieJie, BCTymaeT (MPUBJIEKAeTCs) B CYAONPOU3BOICTBO.

TakuMm obpa3om, J10Ooe U0, ydacTBYIoOIee B jAeje, OyIydd IOpUINIeCKU
3aMHTEPECOBAHHBIM B MCXOJIE JieJla, UMEET B CUJIY 3TOTO U OIpeeIeHHBIH Mpo-
LIeCCYaIbHBIN MHTepec K Tpolieccy. OMHaKO IOpUANYECKUN UHTEPEC, SIBIISIO-
IUIicS OCHOBAaHWEM JIJISI BBIHECEHMSI CYZIOM PEllleHUsI, KOTOPOE MOXKET TTOBJIH-
SITh Ha CyOBEKTUBHBIE TIpaBa 1 00SI3aHHOCTH JIMIIA, YIACTBYIOILIETO B Jiesie, WIIN
Xe CITYXKWT YIOBJIETBOPEHUIO TOCYIapCTBEHHOTO (OOIIECTBEHHOTO) MHTepeca,
U MpoIiecCyalbHBI MHTEpEC He TOXAESCTBEHHBI 10 cofepxkaHuto. Cpeny cyobeK-
TOB I'paXkIaHCKUX MPOLIECCYATbHBIX MPABOOTHOIICHU UMEIOTCST TaKue, KOTO-
pbie, Y9acTBYSI B TPaXIaHCKOM CYIOIPOU3BOACTBE, OXWAAIOT U JTOOUBAIOTCS
HACTYIUICHUS OTPeNIeIEHHOTO pe3yJibTaTa pa3pellleHHs Jefa, T. €. UMEIOT Ompe-
NeJIEHHBIH TTpoliecCcyaTbHbIN MHTEpeC, He OCHOBaHHBIN Ha MaTepUaIbHOM ITpa-
BOOTHOIIIEHNU. K TAKMM y9acTHUKaM OTHOCSITCS CyIeOHbIE TPEICTaBUTEIHU, BbI-
CTyMaloIIue B Mpoliecce OT MMEHH M B MHTEpecax CTOPOH, TPEThMX JINI WU
JIMII, YIaCTBYIOIIMX B HEUCKOBBIX Jiesiax. OCHOBaHMEM Y4acTHsI B TIPOLIECCE CY-
NeGHOTO MPEICTABUTENST MOXET OBITh JOTOBOP (IMTOPYYEHUsI, TPYIOBOM) WM 3a-
koH. Ecim, HarmpuMep, TIpeKpalaeT 1eiicTBUe TOTOBOP MOPYYEHHUs, TO TTPOTIa-
JaeT MHTepeC U K Tpolieccy y cynebHoro npeacrtaButess. MHTepec K mpoleccy
CyneOHOTO MPeNCTaBUTENs] HOCUT YUCTO MPOLiecCyalbHBIN XapakTep U He CBSI-
3aH ¢ MaTepuaJIbHO-TIPABOBBIM OTHOIIIEHUEM, COCTABJISIIONINM TIPEAMET Cye0-
HOTO pa3duparebcTBa. IMEHHO MTO3TOMY CyIeOHBIe TPEACTaBUTEIM He OTHE-
CEHBI K JIMIIaM, YJacTBYIOIIUM B JeJIe.

He oTHeceHBI TakKe K JIMIIAaM, YIACTBYIOIIUM B JieJie, TIPEACTaBUTEIN OOIIe-
CTBEHHBIX OPTraHU3alMii ¥ TPYIOBLIX KOJUIEKTMBOB, HE SIBJISTIOLIUXCST CTOPOHOM
B JeJie ¥ JOITyCKaeMBbIX 0 ONpENeNIEHUIO Cyla K YIaCTHIO B CyIeOHOM pa3oupa-
TEJIbCTBE JJTsI U3JTOXKEHMS CYIy MHEHUS YITOJTHOMOYUBIINX UX OPTaHU3aIUi WITH
KOJUIEKTUBOB IO MOBOIY PacCMaTPpUBAEMOTO CYIOM Jeia.

Y4acTue oOIIeCTBEHHBIX OPTaHU3aIuil ¥ TPYIOBBIX KOJJIEKTMBOB B TPaXIaH-
CKOM CYIOITPOU3BOJICTBE MPENCTABISET CO00M OMHY 13 (POPM OOIIECTBEHHOM esi-
TEJIbHOCTH, HAaITPaBJICHHYIO Ha TIPeayNpekaeHIEe rpaskIaHCKHUX MPaBOHAPYIIIEHUI
U YperyJIMpOBaHUE CIIOPOB 00 MUMYIIECTBE, O MOJBb30BAaHUU XUJION TUTOLIAIbIO,
TPYIOBBIX CITOPOB, CIIOPOB O BOCIIMTAHUU JAETEH 1 IPYTUX MPABOBBIX CITOPOB.

IIpaBoBast mpupoaa y4acTHsl B TPakKIaHCKOM CYIOTIPOM3BOJICTBE TaK Ha3bl-
BaeMOI IIIMPOKON OOIECTBEHHOCTHU SIBJIIETCS MPEIMETOM HAYYHOM TUCKYCCHUU.

Hcxonst u3 ckazaHHOTO, CIENyeT clesiaTh BBIBOM, YTO Y JIUII, YYaCTBYIOIINX
B JieJie, IOPUANYECKUI UHTEepEC K ey, OCHOBaHHBIM Ha (DakTax MaTepuaabHO-

HUs 00 YOOBJIECTBOPECHNH UCKA, )11 OTBETYMKA — B OKMIAHUN @glﬂeHHgﬂOg gfanor y‘-le6HMKO%OIATB%%Fgala?l?&lIeCCyMBHBIﬁ MHTEPEC CIINBAIOTCA.
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Bonpoc 12. ToHsiTe CTOPOH,
MX NpoueccyasbHble npaea U 0683aHHOCTU

OTBET

B cr. 34 TTIK, onpenensioieii coctaB JIMI, YYaCTBYIOLIUX B JieJie, B TIEPBYIO
ouepenb Ha3BaHbl CTOPOHBI. CTOPOH B IpakIaHCKOM Ipoliecce Beeraa ABe, yc-
JIOBHO MX MPUHSTO Ha3bIBaTh aKTUBHOU U MaccuBHOU cropoHamu. [lon akmue-
HOIl cMOpOHOIl IPUHSATO TOHUMATh JIMLIO, OT KOTOPOTO MOCTYIIWIIO B CyI, TpeOO-
BaHME O 3alIUTE €r0 HaApYIIEHHOTO WJIA OCMIapUBAeMOro CyObeKTUBHOTO MpaBa
WIM OXpaHsSIeMOro 3aKOHOM uHTepeca. Ilonm naccuenoii cmoponoil, Tak Xe yc-
JIOBHO, IOHUMAETCSI CTOPOHA, KOTOPAasi MPUBJIEKAETCS CYIOM IJIsI Ja4u OO0bsiC-
HEHUS O MOBOY 3asiBJIEHHOTO TPeOOBaHUS U BO3MOXHOTO €€ TTPUBJIEYEHUS K
OTBETCTBEHHOCTU. KOJIMYECTBEHHBI COCTaB CTOPOH HE U3MEHSIETCS JaXe TOr-
Jia, KOTrAa B pa3pelieHUU IpaXJaHCKOTO Jiejla Ha CTOPOHE UCTLA UM OTBETYMKA
YYacTBYIOT HECKOJIbKO JIUI (COUCTIIOB U COOTBETYUKOB).

I'paxxpaHckoe mpoleccyalbHOE 3aKOHOAATENbCTBO HAAESIET CTOPOHBI IIK-
POKMM KpPYroM TpOLIECCYyaJIbHbIX TpaB W BO3JlaraeT Ha HUX MpoLecCyabHbIE
o0s13aHHOCTU. [IpolieccyasibHbIe TTpaBa CTOPOH MHOTOYMCIIEHHBI. bymyun iu-
11aMu, yyacTtByoiumu B nene (cT. 34 TTIK), cropoHbl MOJIb3YIOTCSl BCeMU 00-
IIAMMU U1 JAHHOM TpyNIibl CYOBbEKTOB MpaBaMU: 3HAKOMSITCS C MaTepuaiamMu
Jienia, AeJaloT BBIMUCKU, CHAMAIOT KOMUU, 3asBJSIOT OTBOMBI, MPEICTABISIOT
JI0Ka3aTeIbCTBA U YYACTBYIOT B MX UCCIIEIOBAHUM, 3asIBJISIOT XOAaTalCTBa, Jal0T
MMUCbMEHHbIE OOBSICHEHMUSI, MPEACTABISIOT CBOM JOBOABI U COOOpaXeHus Mo
BCEM BO3HUKAIOIIMM B X0l CyIeOHOro pazoupaTesibcTBa BOIpocaMm, obxaiy-
10T pelieHus 1 onpeaesieHus cyna u T. 1. (ct. 35 I'TIK). Kpowme Toro, onu Haze-
JIEHBI PSIIOM criellMaibHbIX MpaB. CyObeKTUBHBIE TPaKIaHCKUE MPOLIECCyallb-
Hble MpaBa U 00SI3aHHOCTU SIBJISIIOTCSI TIPABOBO OCHOBOI MpolieccyalbHON
NEeATEIbHOCTUA CTOPOH.

Cy0OBbeKTHBHOE IpaXKIaHCKOe MPOLIeCCyaIbHOE MPaBO CTOPOHBI — YCTAHOB-
JIeHHas1 U obecriedyeHHass HOpMaMU rpaXkJaHCKOTO MPOLIecCyaIbHOTO MTpaBa Mepa
BO3MOXHOTO MOBEIEHUSI CTOPOHBI B IPAXIAHCKOM MPOLIECCE U BO3MOXHOCTb
TpeOOBaHUS OMpeNeIeHHbIX IEUCTBUIA OT Cya.

I'paxnaHckas mpolieccyanbHasi 0013aHHOCTb CTOPOHBI — YCTAHOBJIEHHOE
Tpebyemoe U 00ecrneyeHHOE MPOLeCCyabHbIM 3aKOHOM JTOJKHOE MOBEICHUE
CTOPOHBI, COOTBETCTBYIOIIEE CYOBEKTUBHOMY MPOLIECCYaTbHOMY HpaBy Cy[a.

B coBOKyIMHOCTU Mepbl BO3MOXKHOTO U TOJIKHOTO MOBEIEHUSI CTOPOHBI (ITPO-
LieccyajibHbIE TIpaBa M MpolieccyasibHble 00SI3aHHOCTH) COCTAaBJISIIOT €€ TpaX-
JTAHCKUI TpOoLIeCCYalIbHbIA CTaTyC.

IIpoueccyanbHast AeSTENBHOCT CTOPOH MHOrooOpazHa. MHorue aeicTBus
CTOPOH, CBSI3aHHBIE C peaiu3alueil MMM CBOMX MPOLIECCYATbHBIX MIPaB U 00s13aH-
HOCTEl, HEMOCPENCTBEHHO BIMSIOT Ha AMHAMUKY IPaXTAaHCKUX TMPOLIECCyallb-
HBIX MPABOOTHOUIEHUIA — TOPOXIAIOT, U3MEHSIOT U TpekpaiuatoT ux. Hanpu-

tm ’
ONpoChl ANS MOLATOTOBKM K SK3aMeHY

Mep, o0XajioBaHUE CyneOHOro pelleHUs] MOPOXIAET HOBbIE MpOLECCyaTbHbIe
OTHOLIEHUST MEXJIY JIUIAMU, YIaCTBYIOIMMU B JieJie, U CYIOM BTOPO WHCTaH-
muu. OTKa3 OT MCKa IpeKpalliaeT MPOM3BOACTBO Mo Aeiay. PacnopsimuteabHbIi
XapakTep MOJOOHBIX MPOLECCyaTbHBIX AEWCTBUI CTOPOH MO3BOJISIET paccMaTpu-
BaTh UX B KAUeCTBE IOpUANYECKUX (haKTOB.

[ pyruve o0ycloBIeHHBIE TPOLIECCYATbBHBIMA HOPMaMU JEHCTBUSI CTOPOH HE
HOCSIT 3HaUeHMSs Iopuaniyeckux ¢akToB (HampuMep OObSICHEHUSI CTOPOH, CO-
OupaHue, NMpeaCTaBIeHUE Cyly A0Ka3aTeJbCTB U YYACTUE B UX MCCIEIOBAHUH,
BBICTYIUIEHHE B CYAEOHBIX MpeHuUsx). Takue mpoiieccyaibHble IeHCTBUSI CTO-
POH B TEOPUHU TpaBa Ha3bIBAIOT MPOLIECCYATbHBIMU MOCTYIKAMU.

B ocyuiecTBieHUM MPpeayCMOTPEHHBIX 3aKOHOM TMPOLIeCCYaIbHbIX AeHCTBUI
CTOPOHBI CBOOOAHBI. OJJHAKO OHM HE MOTYT COBEpILIATh ACCTBUSI, TPOTUBOPE-
yallye 3aKOHy 1 Hapylulaiollye mpaBa U UHTEPEChl APYTUX JIUII.

IIpenocraBiaeHne CTOpOHAM TPAXKIAHCKUX MPOLIECCYATbHBIX MPaB MMeEET
MPSIMYIO CBSI3b C BO3JIOKEHUEM Ha HUX M OTPEAEIeHHbIX MPOLIeCCYaTbHBIX 0051-
3aHHocTel. Tak, u3 cogepxanus 4. 2 c1. 39 I'TIK BbITeKaeT 00513aHHOCTb CTOPOH
JT0OOPOCOBECTHO MOJIb30BATHCS BCEMU MPUHAIJIEXKAINIUMU UM TTPOLECCYaATbHBI-
mu npaBamu. Cratbs 56 I'TIK ycTaHaBiIuMBaeT 00s13aHHOCTh CTOPOH JOKAa3bi-
BaTh Te 00CTOSITEILCTBA, HA KOTOPbIE OHU CChLIAIOTCS KaK Ha OCHOBaHUSI CBOUX
TpeboBaHuit 1 BozpaxeHuil. Cratbst 98 I'TIK npeaycmarpuBaeT 00653aHHOCTh
MPOUTPABILIEN CTOPOHBI BOBMECTUTH CTOPOHE, B MOJIb3Y KOTOPOI BBIHECEHO pe-
1IeHUe Cyla, Bce MOHECEHHBIE Mo ey cyaeOHble pacxoasl. B ct. 99 TTIK Tak-
K€ MpeaycMOTpeHa 00513aHHOCTb CTOPOHBI, HEAOOPOCOBECTHO 3asBUBLIEH He-
OCHOBATEeJIbHbIA UCK WM CIOP OTHOCUTEJNbHO MCKa JIMOO cucTeMaTUuyecKu
MPOTUBOJEHCTBYIONIEH MPaBUJIBHOMY U CBOEBPEMEHHOMY DPACCMOTPEHUIO U
paspelleHnIo Aeia, YIUIATUTh B TMOJb3Y APYroil CTOPOHBI KOMIEHCALMIO 3a
(hakTHYeCKylO MOTEPIO BPEMEHH.

Hcren, obpamiaromuiics B cya 3a 3allUTONA CBOMX MpaB, 00s13aH COOIIOCTU
tpedoBaHus cT. 131 I'TIK, npenbsiBisemMblie K MICKOBOMY 3asiBieHuI0. Hencmon-
HEHUe 3TOil 00SI3aHHOCTU BJIeYET MPUMEHEHNE CAaHKIWU, TPEeIyCMOTPEHHOM
cT. 136 I'TIK: ocraBneHre MCKOBOTO 3asiBlieHUs 6e3 mBuKeHUs1. CraTheir 206
I'TIK yctaHoBieHa 0053aHHOCTb OTBETUMKA COBEPIUUTH MO PENICHUIO cyla
onpeje/ieHHbIE IeWCTBUSI, HE CBS3aHHbIE C Tiepeqayeil UMyIIecTBa N TeHEeX-
HBIX CyMM; TIpY HEUCTIOJTHEHU Y YKa3aHHBIX IEMCTBUI UCTELl BIIPaBe COBEPIIUTD
1X 32 CUET OTBETYMKA C B3bICKAHUEM C HEr0 HEOOXOIUMBIX pacxonoB. B ciyuae,
€CJIM yKa3aHHbIE JeHCTBUS MOTYT ObITh COBEPILEHBI TOJBKO OTBETYMKOM, CYI
yCTaHaBJIMBAET B PEIIEHUU CPOK, B TeYEHHE KOTOPOTo pellieHHe Cyla TO0JKHO
OBITb UCTIOTHEHO.

BepHyTbCs B kaTanor y4ebHUKOB s pgHOrpadumn
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Bonpoc 13. TllpoueccyanbHoe coyyactme

OTBET

B coorBetcTBUM co cT. 40 I'TIK «icK MOXeT OBITh TIPEIbSIBIEH B CYI COBME-
CTHO HECKOJIbKUMU MCTLIAMU WM K HECKOJIBKMM OTBETYMKaM». JlommycKast MHO-
JKECTBEHHOCTD JIMI] Ha CTOPOHE MCTIIA M OTBETYMKA, 3aKOHOAATEb YCTaHABJIM -
Bae€T MHCTUTYT IMPOLIECCYATbHOTO COYyYacTHSI.

[IporeccyanbHOE coydacTre MPeACTaBIsSIeET COOOM COeAMHEHUE NCKOBBIX Tpe-
OOBaHUI1 B OMHOM TMPOU3BOACTBE IO CYOBEKTaM Ipoliecca. DTo JaeT OCHOBaHUE
Ha3bIBaTh MPOLIECCYATbHOE COyYacTUEC CYObEKTUBHBIM COEIMHEHNEM HCKOB.

K mporeccyaibHOMY COy4acTUIO OTHOCSTCSI HE BCE CIydau MHOXKECTBEHHO-
CTHU JIMII Ha CTOPOHE MCTIA M OTBETYMKA, a JIMIIb TaKKe, KOraa mpaBo TpeboBa-
HUS OJHOTO U3 YYACTBYIOIIMX B CYIOIPOW3BOACTBE UCTIIOB HE MCKITIOYAET MpaBa
TpeOOBaHUsI IPYroro, a 003aHHOCTb OJHOIO M3 YYaCTBYIOIIUX OTBETYMKOB HE
WCKJTIOYAeT O0sI3aHHOCTEN IPYTHUX.

U3 ct. 40 I'TIK cirenyet, 4yTo coyyacTrie MOXET BOZHUKHYTh KaK 110 MHUIIMA-
TUBE HECKOJbKMX UCTIIOB, €CJIM OHM OJHOBPEMEHHO MPEMBIBAT UCK K OTHOMY
WJIN K HECKOJIbKWM OTBETYMKAM, TaK U M0 MHULIMATHUBE OJHOTO UCTLA, €CJIU OH
MPeabsIBUT UCKOBbIE TPEOOBAHUSI K HECKOJBKMM OTBeTYMKaM. BmecTe ¢ TeM
ct. 151 I'TIK maeT mpaBo cymy Mo cBoeil MHUIMATUBE OObEIUHUTH B OMHO ITPO-
W3BOJICTBO JIJISI COBMECTHOTO PACCMOTPEHMS TaKWe AeJia, B KOTOPBIX OJHU U T€
K€ JIMIA YYacCTBYIOT Ha CTOPOHE MCTIA WM OTBETYMKA.

COBOKYITHOCTb ITPU3HAKOB, XapaKTEePU3YIOIINX MHCTUTYT MPOLieCCyalbHO-
TO COy4acTHsl, ITO3BOJISIET ONPENETUTD €ro KaK ydacTe Ha CTOPOHE MCTLA WU
OTBETYMKA JUOO HA CTOPOHE TOTO WJIM APYrOoro OMHOBPEMEHHO HECKOJIbKUX
JIWIL, SIBJISTIONIMXCS CYOBEKTaMU CIIOPHOTO MaTepUaJbHOIO MPaBOOTHOIIEHUS
(TIpaBOOTHOIIIEHUIT), TIpaBa TpeOOBaHUS M 00SI3aHHOCTH KOTOPBIX B3aUMHO
HE UCKJII0YAIOTCSI.

Lem mpoueccyanabHOro coydyacTusi — HauoboJjiee yIoOHOe C TOUYKU 3PEeHUS
9KOHOMUM BPEMEHM U YCWJIMH Cyla, a TAKXKE BCEX YYACTBYIOIIMX B JEJI€ JIUIL
OCYIIIECTBJIEHUE B I'PAXKIaHCKOM CYIOIPOU3BOICTBE 3aa4y IO 3alUTe MPaB U
3aKOHHBIX MHTEPECOB IpakIaH U pa3IUYHbIX OpraHU3alui.

B 3aBUCHMMOCTM OT XxapakTepa MaTe€pHaJbHBIX OTHOIIEHWM, JIeXallux
B OCHOBE IPOILIECCYaTbHOTO COYJYacTHsl, pa3inyaroT o6s13aTeIbHOe (HE0OX0a1-
Moe) 1 ¢dakyJbTaTUBHOE (HE00s13aTeIbHOE) COydacTue.

Oobs3aTesibHOE COYYacTHE MMEET MECTO BO BCEX CJIydasiX, KOrJa IMpaBUIb-
HOE pellleHre BOIpoca O IpaBax M 00s13aHHOCTSIX CTOPOH 10 JeJTy MOXET ObITh
JIaHO JIMIIb IPY YCIOBUM, €CIIM CYIl PACCMOTPUT COBMECTHO BCe TpeOOBaHUS
COMCTIIOB UJIA TPEOOBAaHUSI, TPEIbSIBJICHHBIE KO BCEM COOTBETUYMKAM.

I'paxmaHCcKOE TMpoLeCCyaIbHOE 3aKOHOJATEIbCTBO HE MAET MEPEYHs Ccayda-
€B 00513aTeJIBHOTO COy4YacTHsl U yKa3aHUii Ha ero ocHoBaHMs. OTHaKO B Cyae0-
HOM MpakKTuKe YCTAaHOBWJIOCH ITPAaBUJIO, COTJIACHO KOTOPOMY 00sI3aTeIbHOE CO-

y4yacTue JOJKHO MMETh MECTO BO BCEX TeX CJIyvasiX, KOrlma B OCHOBE TpeOoBa-
HMsI HECKOJIbKMX UCTILIOB WM K HECKOJIBKUM OTBETYMKAM JIEKUT O0IIee MpaBo
WM 0011ast 00SI3aHHOCTb.

Cyn He MOXET BBIHECTHU MTPaBUJILHOE pellleHUe, €CIT He PACCMOTPUT CITOP O
npaBe OOIIell COOCTBEHHOCTH C TOYKM 3PEHMST MHTEPECOB BCeX COOCTBEHHU-
koB. [ToaTomy HeoOxomuMoe coydyacTue siBJisieTcsl 00si3aTeIbHBIM YCIOBUEM
paspelleHusl CIIopoB B CIIEAYIOIINX JeIax:

1) 06 o6111eit (COBMECTHOI U 10JIEBOI) COOCTBEHHOCTH;

2) 0 HacJIeIOBaHUY;

3) 006 aBTOPCKUX U M300peTaTeIbCKMX TpaBax, eCIM 3TO TPYI HECKOJbKUX

JuL;

4) o ruckam 00 MCKIIOUYEHUN MMYIIECTBA IO OIMUCH;

5) o0 3aluTe YeCTH, JOCTOMHCTBA U IIEJIOBOM peryTaluu;

6) 0 MpaBe MOJIb30BAHMS XUJIBIMU TTOMEIEHUSIMU U IP.

PakyabTaTBHOE (HE00s13aTe/IbHOE) COYYACTHE TUKTYETCS liejecoodpas-
HOCTBIO COBMECTHOTO PaCCMOTPEHMSI MCKOBBIX TPeOOBaHUIT HECKOJIbKUX MCT-
LIOB WJIM K HECKOJIBKMM OTBeTYMKaM. Tak, B cydeGHOI MpaKTUKe HEpeaKo B
OIIHOM TTPOIIECCE pacCMaTPUBAIOTCS HECKOJIBKO OTHOPOAHBIX TpeOoBaHM (Ha-
MPUMED MCK O B3BICKAHWHU 3apabOTHOM TUIATHI, TTPEIbBIECHHBIA HECKOJIbKUMU
JILIAMU, VJTA UCK K HECKOJIBKUM TOKHOCTHBIM JIMLIAM, KOTOPbIE CBOMMMU JIEii-
CTBUSIMU MPUYMHWIN MaTePUATbHBIN yIepO UCTILY).

IIponeccyanbHoe MOJI0KEHHE COYYACTHUKOB UYETKO OIPEACICHO ACUCTBY-
IOIIVM 3aKOHOAATEThCTBOM: KaXIbI M3 UCTLOB UM OTBETYMKOB ITO OTHOIIIE-
HUIO K JIPYTOii CTOPOHE BBICTYIIAET B Ipollecce caMoCTosiTebHO (4. 3 cT. 40
I'TIK). 13 aroro nmpaBuiia HeT UckiIoYeHUt. CaMOCTOSITEIbHOCTD KaXI0T0O U3
COYYaCTHUKOB O3HAYAET, YTO AEHMCTBHSI OMHOIO U3 YYaCTHUKOB 10 MCKY Ha cyie
He CJIyKaT HU Ha T0JIb3Y, HU BO BPel OCTATbHBIM.

Kaxplii 13 COy4aCTHUKOB SIBJISIETCS CAMOCTOSITEJIbHBIM CYOBEKTOM MPOLIEC-
ca 1 o0J1aaeT BCeMU MpaBaMM U 00513aHHOCTSIMU CTOPOHBI. OTHAKO COTIacHO
cT. 40 I'TIK coy4acTHUKM MOTYT MOPYYUTh BeleHUE JeJia OMHOMY U3 HUX, XOTSI
OBl OH BOOOILIE HE MMEJI TIpaBa BEACHUS YyKUX JIeJ. DTO MOpyYeHUe JTOKHO
OBITH O(POPMJIEHO B COOTBETCTBUH C TIpaBUIaMu 0(pOpMIIeHUS CyaeGHOrOo Mpe-
craButesbeTBa (cT. 53 T'TIK).

Takum o6paszoM, MpoleccyaabHOe COyYacThe KaK MpaBOBOM MHCTUTYT CIIy-
JKUT TapaHTUER YCTaHOBJIEHHUSI OOCTOSITEIBCTB JeJia U 3HAUUTETbHO YCKOPSIET
paccMOTPEHME M pa3pellieHrue HECKOTbKMX UCKOBBIX TPeOOBAHUIA.

[TpolieccyalbHBIM COYYACTHEM TOCTHTAeTCs TpeAynpexXaeHne MpOoTHBOPe-
YUBBIX PEIIEHUI BCEX CIIOPHBIX BOIIPOCOB, CTOSIIINX TEPe CYAOM IO KOHKPET-
HOMY JieJy.

BepHyTbCs B kaTanor yuebHukos [ MOHorpacui
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Bonpoc 14. Hagnexaiwas n HeHagnexawlas CTOPOHbI
B FpaXxgaHCKOM rnpouecce

OTBET

Ot 00X YCI0BUI, MPU KOTOPBIX (PM3MYECKOE WM IOPUAUNYECKOE JIUIIO
MOXKET ObITh CTOPOHOI B mpoliecce (a TaAKUMU OOIIMMU YCIAOBUSIMU SIBJISIOTCS
3aMHTEPECOBAHHOCTD B Jiefie U HAJIMYME TPaKIaHCKOM TMPOliecCyalbHOM Mpa-
BOCIIOCOOHOCTH), CIIeAyeT OTIM4YaThb CLOCOOHOCTb OBITh CTOPOHOI B JaHHOM
npouecce. MHCTUTYT HeHajiexalleir CTOPOHbI B HOBOM TPaXKIaHCKOM TIPOLIEC-
CyaJIbHOM 3aKOHOJATeIbCTBE MpeTepIieN CyIeCTBeHHbIe U3MeHeHus. Bompoc
0 3aMeHe HeHaJJleXallleil CTOPOHBI pa3pellieH TOJAbKO B OTHOIIEHUW HeHajJle-
Kalllero OTBeTYMKa. Bo3MOXKHOCTb 3aMeHbI HEHaJIeXalllero UCTila, T. €. Julia,
KOTOPOMY B COOTBETCTBMU C HOPMaMK MaTepUaibHOTO MIpaBa He MPUHALIEXKUT
paBo TpeboBaHMS 10 3asiBIeHHOMY McKy, 13 HoBoro I'TIK uckmoueHa. 3ako-
HoJaTe b MoJlaraeT, YTo HOpMaJIbHOE TeUeHMe Mpoliecca 3aBUCUT JIUIIIb OT TOTO,
SIBJISIETCSL U Hadaexcawum omeemyure. «Cyn, — ropopurcs B cT. 41 TTIK, —
NP TIOJITOTOBKE JieJia UM BO BPeMsl €ro pa3doupaTesibCTBa B MEPBOIl MHCTaH-
LIMM MOXET JOIMYCTUTh O XOAATalCTBY WJIM C COTJIaCUsI MCTIA 3aMeHY HeHall-
JIEKAIIero OTBETYMKA HaIJIeXalIuM».

W3 3T0i1 mpaBoBOii HOPMBI ClieayeT BBHIBOA: UTOOBI OBITh HaaJIeXKalllel CTO-
POHOII B KOHKPETHOM Jiejie, HEOOXOAUMO OBITh CYOBEKTOM CIIOPHOTO MaTepu-
aJTbHOTO MPABOOTHOIIEHUs. JIJIs1 OTBETYMKA 3TO O3HAYAET UMETh OMpeesieH-
Hyl0, 00513aTeJIbCTBEHHYIO TI0 OTHOILIEHUIO K WCTIYy MaTepuaibHO-TIPaBOBYIO
CBSI3b, BBITEKAIONIYIO U3 CITOPHOTO MaTepUaIbHOTO MPAaBOOTHOILIEHUSI.

YuuThIBast U3NOXEHHOE, MOXKHO Ce/aTh BbIBOI O TOM, UTO HEHAOAEHCAUUM
OmMeemMUUKOM NPUSHAEMCS AUUO, 8 OMHOUWEHUU KOMOPO20 UCUOM Oeadaemcs
OUUOOUHBLI 8bIB00D 0 €20 CONPUHACIMHOCIU K CHOPHBIMMAMEPUANbHO-NPABOBLIM
OMHOWEHUSAM U NPUHAONEHCAULUX eMY CHOPHBIX 0053AHHOCISX.

Hcxonst M3 cka3aHHOTO CJIEIyeT, UTO, Hadiexcaujas cmopoHa BCeTIa Xapak-
TEPU3YETCsl HAIMYMEM y Hee OMpeleeHHBIX MpaB WK 00sS3aHHOCTEH Mo OT-
HOIIEHMIO K TPOTUBOTIOJOXHOM CTOPOHE, T. €. IPSIMOIA CBSA3bIO CO CTIOPHBIM
MaTepuaJbHbIM MPAaBOOTHOUIEHUEM, U TIOTOMY SIBJISIETCSI JeWCTBUTEIbHBIM
CYyOBEKTOM CITIOPHOTO MaTepualbHOTO MpaBooTHOIIeHUSs. ClienoBaTebHO, MPU-
3HAHME CTOPOHBI HaJIeXallleil 3aBUCUT OT TOTO, SIBJISIETCS JIM CTOPOHA CYObEK-
TOM CIIOPHOTO MpaBOOTHOIIeHUsI. [Tpy momaye MCKOBOTO 3asiBJICHUSI CYIbsl HE
BCETla B COCTOSIHUM ONPENeNIUTh, SIBJASIOTCS JIU KCTell MO0 OTBETUYMK Hajle-
KaIIMMU, U HE MOXET 0 TAKOMY OCHOBAHMIO OTKa3aTh B IIpHeMe MCKOBOTO 3a-
siBeHus. BMecte ¢ TeM eciu ucrten, odpalalouuics B Cyl 3a 3allUTON CBOMX
MpaB ¥ 3aKOHHBIX UHTEPECOB, HE CMOXET MPEACTaBUTh B CYJ JOKYMEHTHI, MO~
TBEpXXAalole 00CTOSITEIbCTBA, HAa KOTOPBIX OH OCHOBBLIBAET CBOM TPEOOBaHMS
(ct. 132 T'TIK), 1 COOTBETCTBEHHO MOATBEPAUTEL CBOIO IPUHAIIEXKHOCTD K CIIOP-
HOMY MPaBOOTHOLLIEHUIO, TO Cya B mopsake cT. 136 T'TIK cBouM onpeneneHreM

OCTaBUT MCKOBOE 3asiBJieHWe 0e3 JBUXKEHUsI, TIPEeIOCTaBUB WCTILy Pa3yMHBII
CPOK [IJISl CAMOCTOSITEIbHOTO MCITPABIeHUsT HENOCTATKOB.

IMpaBuna 3aMeHbl HEHaIJIeXXaIIero OTBETYMKA HaJIeXalluM YCTaHOBIEHbI
ct. 41 TTIK.

3aMeHa HeHAJIeXKAIero OTBeTYMKA Hajiexkamum. OTBeTYMKA OTlpeaessieT
UCTell, MO3TOMY TMPEXAe BCEro OH AOJ/DKEH AaTh COrJlache Ha yCTpaHEHUE U3
JieJia Ha3BaHHOTO MM OTBETYMKA M 3aMEHY €ro IPYyruM, Y KOTOPOTO MPearnoo-
JKUTEIBHO MMEETCs CBSI3b ¢ 00SI3aHHOCTHIO OTBEeYaTh MO JaHHOMY MCKY. [Ipu
COIJIaCUM UCTLIA Ha 3aMEHY OTBETYMKA CyJ MOCTAaHOBJSIET ONpee/eHre, KOTo-
PBIM OCBOOOXKIAET HEeHAIeXKAaIllero OTBETYMKA OT 00SI3aHHOCTHM YYacTBOBATh B
npoliecce, U OTKJIAAbIBAaeT AeJI0 AJs1 MPUBJIEYEHUs B TMPOLIECC HaajexXallero
oTBeTYMKa. Eciy mcTell He cormaiaeTcsl Ha 3aMeHy HeHaJUIeXalllero OTBeTYM-
Ka APYTUM JIMIIOM, Cyl PacCMaTpUBAeT JeJ0 MO MpeabsiBieHHOMY McKy. [lpu
9TOM HEHaAJIeXalIMi OTBETYMK TOJb3YETCsI BCEMU MPOLECCYalbHBIMU TIpaBa-
MU Hajjiexalleil CTOpoHbI, eCJIM OH ocTascs B mipouiecce. Eciu B xone cyae6Ho-
TO pPa3dMpaTesbCTBA MCTEI] HE CMOXKET JO0Ka3aTh MPUYACTHOCTD Tperoarae-
MOI'O HOCUTEJISI CIIOPHBIX 00sI3aHHOCTE! (OTBETUYMKA) K IpeAMETYy MCKa, CYI
BBIHECET pellieHre 00 OTKa3e B yIOBIETBOPEHUM 3asBICHHOIO UCKOBOTO Tpe-
0OBaHMS CO BCEMU BBITEKAIOLIMMU MOCIEICTBUSIMU, TPETYCMOTPEHHBIMU CT. 99
I'TIK. I1pu3HaHue CTOpOHBI HEHAIeXKAIllel He CTY>KUT OCHOBaHUEM JJISI OTPH-
1IaHUs 3a Heil TpaBa CTOPOHBI B Mpoiiecce. CienoBareabHO, HeHamIexXalas
CTOpPOHA JI0 TeX TMOp, ToKa OHAa OCTaeTCsl B MpoLiecce, SIBISIETCS AeMCTBUTETb-
HBIM €r0 CyObEKTOM — YYaCTBYIOUIMM B JieJie JIMIIOM. DTUM Xe HeHaiexalas
CTOpOHA OTJMYAETCs OT IOPUAMYECKN HE3aMHTEPECOBAHHOTIO JIMIA, KOTOPOe
WMEHHO TIOTOMY, YTO HEe MMeEeT IOpUAMYECKOTO MHTepeca K UCXOdy JAefa, He
MOXET OBbITh YUaCTBYIOIIMM B JieJie JTULIOM.

BepHyTbCs B kaTanor yuebHUKOB 1 MOHOorpaduin
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Bonpoc 15. [paxpaHckoe npoLeccyasibHOe npasornpeemMcTso

OTBET

ITepeMeHa Ul B rpakIaHCKOM CYIOTIPOM3BOJCTBE BO3MOXHA HE TOJBKO B
TOpsIIKe 3aMEHbl HeHaUIeXalllel CTOPOHbI HaJuIeXallei, HO U B MOpPSIIKe Mpo-
1eccyaiabHoro npaponpeeMmctna (cT. 44 I'TIK).

CyTb TpaxXIaHCKOTrO TMpPOIECCYalbHOIO TMPaBOMPEEeMCTBa 3aKJlouaeTcs
B TOM, YTO OIHO JIUIIO — HpagonpeeMHux — TPOMOJDKAET yyacTue B IMpolecce,
3aMeHsIsl coboli npagonpeduecmeennuka (MCTIA, OTBETIYMKA), T. €. 3aHUMAET ero
npoiieccyaibHoe mosioxeHne. OCHOBaHUEM Ul 3aMEeHbl CTOPOHBI TIPaBOIpe-
€MHUKOM SIBJISIETCSI TTPABOIPEEMCTBO B CIIOPHOM WJIM YCTAHOBJIEHHOM pellle-
HUEM cylla MaTepUaTbHOM MPABOOTHOIIEHUHU. TaKasi CUTyalnst MOXeT CIOXUThb-
¢ B cIyyae CMepTH IpaskIaHMHA, yYacTBOBABIIIETO, HAPUMED, B KQUeCTBE UCTLIA
B IrpaXKIaHCKOM CYyIOIpPOM3BOACTBe. Ecau y ymepiiero uMenuch HacleaHUKH,
K HUM B TOpsIIKE TIPaBONpPEeEeMCTBa MePeayT Bce MaTepuaibHble TTpaBa U 00si-
3aHHOCTH.

IIpaBonpeeMCTBO B MaTepUAbHBIX MPABOOTHOIIEHUSIX CIYKUT OCHOBaHM-
€M JIJIsS 3aMeHbI BBIOBIBIIETO UCTLA HAcAeMHUKAaMU (MW ONHMM U3 HUX), T. €.
OCHOBaHUEM JIJIs1 TPolliecCyalbHOTo MpaBonpeemMcTBa. Ho B mpuBeaeHHOM MpH-
Mepe 3aMeHa TIPOM3OMAET MPU YCIOBMU M3bSIBIEHHOTO HacAeTHUKAMU XKeJla-
HMSI BCTYNUTH B mpoiiecc. Eciin e yMepiuii rpakaaHiH yJyacTBOBaJl B Kaye-
CTBE OTBETYMKA, TO MPABOMPEEMHUK OyAeT MPUBJIEYEH B MPOLECC CYIOM.

ITpu BBIOBITUY W3 TIpoliecca CTOPOHBI — IOPUIMYECKOTO JIMIIAa OCHOBAaHUEM
MpoliecCyaJbHOro IIpaBoOIpPeeMCTBa SIBJsIeTcs ero peopranuzamus (ct. 58 T'K).
JIukBUAAIMS IOPUAMYECKOTO JIMIIA BJSUET MPEKpaIleHne ero CyliecTBOBaHUs
6e3 mepexosia MpaB 1 00s13aHHOCTEl B MOPSIIKE TIPaBOMPEeMCTBa K IPYTUM JIW -
mam (m. 1 cr. 61 TK).

OcHoBaHMEM TMPOIECCYaTbHOTO MPABOMPEEMCTBA MOXET ObITh HE TOJbKO
obuiee (yHUBEpCcalbHOE) IMPaBOIPEEeMCTBO MaTepUaJIbHBIX IIpaB U 00sS3aHHO-
CTeli, HO M eTMHUYHOE (CUHTYJISIPHOE) MPaBONPEEMCTBO, KOTIa OT OMHOTO JIM1ia
K APYroMy IIE€PEeXOAUT OTAEIbHOE CYObEKTMBHOE IPaBo (yCTYIKa TpeOOBaHUS —
n. 1 cr. 382 I'K) unu otaenbHas opuanyeckas oosizaHHocTs (1. 1 ct. 391 T'K).

I'paxknaHckoe TpoleccyalbHOe MPaBOMPEeMCTBO B OTJAMYME OT TpaxkaaH-
CKOTO0 IIpaBOIIPEEMCTBa MOXET ObITh TOJILKO 00IIMM (YHUBEpPCAJIbHBIM), TaK KaK
MPaBONPEEMHUK MOJHOCTBIO 3aMEHSIET COOOI MPaBOMPEALIECTBEHHUKA BO BCEM
00beMe ero mpolieccyalbHBIX IpaB M ob0si3aHHOCTel. ['paxKmaHcKoe Mmpoleccy-
aJbHOE TPABOIPEEMCTBO JOIMYCKAETCSl Ha BCEX CTaIUsX T'PaXIaHCKOTO CyIo-
TPOU3BOJICTRA.

TakuM 06pa3oM, rpaxkaaHCKoe MpolieccyalbHOe PaBONIPEeMCTBO — 310
3aMeHa AUYa, y4acmayiouieeo 8 npoyecce 8 kawecmae CMmopoHul (npasonpeduie-
CMBEHHUKA), OpYeUM AUYOM (NPABONPEEMHUKOM), KOMOPOe 3aHUMaem npoyec-
CYanbHOE nOA0JICeHUE BblObIBULET CHOPOHDI.
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CnenoBaTesIbHO, TIPU BCTYILICHUM (IIPUBIEUEHUM) B IIPOLIECC MPaBOIIpeeM-
HMKa HOBOE MPOM3BOJICTBO MO JIeJTy He BO30YXAaeTcsl, MOCKOJbKY Mpolieccyallb-
HOE TMpPaBOINPEEMCTBO XapaKTepU3YeTCsl TeM, YTO MPaBONPEEMHUK IMPOJOIKAET
yJyacTue B Mpolecce, 3aHMMasi MpaBoBOE MOJIOXKEHUE TIPAaBOIPeIIIeCTBEHHUKA.

HeiicTBus cya pa3iuyHbl B 3aBUCMMOCTH OT TOTO, Ha KaKOW CTaauu Mpo-
U3011J1a 3aMEHa CTOPOHBI B MOPSI/IKE MpaBonpeeMcTBa. Tak, eciii CTOpOHa Bbl-
ObL1a U3 Tpoliecca MpU PpacCCMOTPEHUH Jiea B Cylle MepBOi MHCTaHUUU, CYI B
cootBeTcTBUU CO CT. 215 T'TIK 00s13aH mMpruOCTaHOBUTDH IPOU3BOICTBO IO ACITY
JI0 BCTYIUJIEHUsI B Mpoliecc MpaBoNpeeMHUKa. B aToM ciyyae cynbsi, mpoBoOasi-
1M MOATOTOBKY Jefia K cyneOHOMY pa30upaTesbCTBy MM paccMaTpUBalOUIUid
JIeJIO T0 CYUIECTBY, BBIHOCUT OMpeAe/ieHUe O MPUOCTAHOBJIEHUU MPOU3BOJICTBA
1o Jaey.

ITocne Toro Kak nMpaBONpeeMHUK OMpeesieH U MPOCUT JOMYCTUTb €ro B IPo-
11eCC BMECTO BBIOBIBLIETO MCTLA, CYl BBIHOCUT OMpEIEIEHUE O €ro JOMYCKeE.
Takoe omnpeneneHre He MOXeT ObITh 00xanoBaHO. OrnpeneneHue cyga 00 oT-
Kase B JIONYyCKe B Mpoliecc MPaBONpeeMHUKAa MOXET ObITh 00XXaJIOBAHO B YacT-
HOM TOpSIAKE.

Ilpu BBIOBITMYM U3 Tpoliecca OTBETYMKA CY[ MO XOJATaiCTBY MCTLA WJIU TIO
CBOE MHUIIMATHBE BBIHOCUT OIpe/ie/ieHEe O MPUBJIEYEHUU MPAaBONPEEMHUKA.

I'paxxnaHckoe mpolieccyaabHOE MPaBOMPEEMCTBO HE IOMYCKAEeTCsl B Clyya-
SIX, KOTJa CIIOPHOE WJIM YCTAaHOBJIEHHOE PELIEHUEM Cy/la MaTepUallbHOE MPaBo-
OTHOILIEHUE CBSI3aHO C JIMYHOCTBIO CTOPOHBI (HalpuMep HO UCKaM 00 aluMeH-
Tax, O pacTopXeHuu Opaka, BOCCTAHOBJIEHUU Ha paboTe U T. II.).

IMockonbKy NpU IrpaXXAaHCKOM MPOLECCYAIbHOM MPaBOMPEEMCTBE CYI0MPO-
U3BOJICTBO MPOAOJIKAETCS C TOW CTaAuu, Ha KOTOPOW MPOM30I1IiLIa 3aMeHa CTo-
POHBI U MPABONPEEMHUK BCTYMWUI B A€JIO0, AJIS1 HETO BCe CyAeOHbIe aKThbl, TIPU-
HSITbIE B MIPOLIECCE 10 €ro BCTYIUIEHUS, 00s13aTeIbHbI B TOM Mepe, B KaKOW OHU
ObUIM OBl 00s13aTEIbHbI IS JIM1A, KOTOPOe MPaBONPEeMHUK 3aMEHMII.

Cratps 44 T'TIK mpemycMmaTpuBaeT 3aMeHY B MOPSIAKE I'PakIaHCKOTO Ipo-
11ieccyaqbHOTO MPAaBOMPEEMCTBA TOJIBKO CTOPOHBI. OfHAKO MpaBuia 3TOrO Mpo-
11lecCyaTbHOTO MHCTUTYTA PACpPOCTPAHSIOTCS U Ta TPETbUX JIUII.

3aMeHa CTOPOHBI B MOPSIKE MPOLECCYaAbHOTO MPABOMPEEMCTBA OTINYAET-
Cs OT 3aMEHbl HeHa/JIexalleil CTOPOHbI Hajyiexallleid Mo OCHOBAHUSAM M Tpa-
BOBBbIM TocsiefcTBUsAM. [lpu mpoueccyasbHOM MpPaBOMNpPEEeMCTBE CIIOPHOE WU
YCTAHOBJIEHHOE pPELIeHUEM Cylda MaTepuaibHOE MPaBOOTHOUIEHUE MEPEXOAUT
OT BbIOBIBLIEN CTOPOHBI K IPYTOMY JIULLY, U UMEHHO MO3TOMY MPOU3BOICTBO 1O
JIeTy TIPOAOJIKAETCSI.

Mexny HeHaaiexalieil U Hamjaexalleil CTOpoHaMM HMKaKoOil MaTepuallb-
HO-IIPaBOBOM CBSI3U HET.

BepHyTbCs B kaTanor y4ebHMKOB 1 MOHOrpaduin
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Bonpoc 16. TpeTbu nunua, 3asBnsiOWLME CaMOCTOATENbHbIE
TpeboBaHUS OTHOCUTENBHO NpeameTa cropa

OTBET

Tpetbu nua, 3agBISAIOINIME CAMOCTOSTEIbHBIE TPEOOBAHUSI OTHOCUTEIBHO
TpeaMeTa cropa, BCTYIArOT B IMPOLIECC, BO3HUKIIWI 1T0 MHULIMATHBE IPYTHUX JIULI,
HCTIA, MPOKypopa ITyTeM MpeIbsBICHUST MCKa Ha OOIIMX OCHOBAHUSX K OTHOM
WM 00eMM CTOpPOHAM ITpoliecca JUIsl 3allMThl CBOMX IpaB M 3aKOHHBIX MHTEpe-
coB (ct. 42 I'TIK).

[Tpu npenbsBICHUU MCKaA TPEThE JIMIIO, BCTYIIAsl B MPOLIECC, 3asIBIsIET CaMO-
CTOSITEIbHOE TPeOOBaHME O 3alIUTE CBOMX CYOBEKTUBHBIX MaTepUAJIbHBIX MPaB
U 100MBaeTCsl MPUCYKIEHHUS B CBOIO MOJb3Y MPEIMETa, O KOTOPOM CIIOPSIT Tep-
BOHAYaJIbHBIN MCTELl M OTBETYMK, WJIM IIPU3HAHUS 32 CO0O0I IIpaBa, ocrapuBae-
MOTO TepBOHAYaJIbHBIMU CTOPOHAMM.

[MpenbsBieHEe UCKa BCErla CBSI3aHO C OMPEICTIEHHBIMU TPENIOoChUIKaMuy
MpaBa Ha MpenbsiBIeHNE UCKa, K KOTOPbIM OTHOCAT MPOLIECCYabHYIO AEeCTO-
COOHOCTD JIUII, YYACTBYIOLIMX B Jiejie, a TaKXe OINpelesIeHHbIN MOPSIIOK Moja-
YU MCKOBOTO 3asIBJICHUS B CYII.

[TonaBaeMoe TpeTbUM JIMLIOM MCKOBOE 3asiBJieHME M0 opMe U ColepKaHUIO
JOJIKHO OTBeYaTh TpeOoBaHUsM, IpenycMoTpeHHbIM cT. 131 T'TIK, u orutaym-
BaThCsl B OOLIEM MOPSIIKE TOCYAapCTBEHHOM MOUUIMHOR; KpOMe TOro, camo Tpe-
The JIMIO JOJKHO 00JIafiaTh MpoleccyallbHOMN AeecrnocoOHoCTbi0. Mcuepribli-
BalOIIUI NepedyeHb OCHOBAHUI, MO KOTOPHIM BO3MOXEH OTKa3 B NMPUHSTUU
HMCKOBOTO 3asIBJIEHUSI TPETbEro JIMIa, aHAJOTMYeH OCHOBAHMSIM, MPEAyCMOT-
PEHHBIM JIJISI CTOPOH, yKa3aHHBIM B cT. 134 TTIK P®.

OTHOUIIEHUSI MEXIy CTOPOHAMM U TPETHUM JIMLIOM, 3asIBJISIIOLIMM CaMOCTO-
sITeJIbHOE TpeOOoBaHUE Ha TPeIMET CIIopa, KOHKPETU3UPYIOTCS B psilie TIPaKTH-
YECKMX TMOJIOXKEHUI.

Ecnu TpeTbe JTMLIO agpecyeT caMOCTOSITENbHOE TpeOoBaHNe 0OEUM MepBOHA-
YaJIbHBIM CTOPOHAM, a MCTEll OTKa3aJcs OT MCKa K OTBETYMKY, MPEIMETOM pac-
CMOTpPEHHUSI OCTaeTCsl UCK TPETHETO JIMLIAa K 00euM cTopoHaM. Eciu TpeTbe Juio
ajipecyeT caMOCTOSITEIbHOE TPeOOBaHUE TOJbKO MEPBOHAYAIBHOMY WCTILY, TO
0TKa3 MCTIIA OT MUCKa K OTBETUMKY JOJDKEH TMOBJIEUb MpeKpalleHue B 3TO YacTh
MPOU3BOJCTBA MO JIeJly U OCBOOOXIEHUE OTBETYMKA OT y4yacThs B IpOLECCe.
[TepBoHaYaIbHBIN UCTEL] OCTAETCS B MPOLIECCEe B KAUECTBE OTBETYMKA TMEPeN Tpe-
TBUM JIULIOM, a TIOCIEIHUN CTAHOBUTCS UCTIIOM T10 OTHOIICHUIO K ITEPBOHAYAITb-
HOMY UCTILy. B 9TOM citydae MUpOBOE coriallieHUe MOXET ObITh 3aKITIOUEHO MEX-
Ny TIepBOHAYAJIbHBIM HUCTIIOM (OTBETYMKOM) U TPETHUM JIMIIOM (UCTIIOM).

Korzaa TpeThe JMIO aapecyeT caMoCTOsITeIbHOe TpeOOBaHUE TOJbKO OT-
BETYMKY, OTKa3 UCTLIA OT UCKa BJeYeT MpeKpallleHre MPOU3BOICTBA HO ey MO
MepBOHAYAILHOMY MCKY, HO OTBETUYMK OCTAETCs B MPOLIecce YKe B pOJId OTBET-
YyyKa Tepel TPETbUM JIMLIOM.
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CyObeKTaMM MUPOBOTO COTJIALIEHUS B 3TOW CUTyallUM MOTYT OBITh TPEThE
JIMIIO W OTBETYMK. B Ipyrux ciyyasix, Ipu y4yacTUU B ITpoliecce 00erX MepBO-
HayaJdbHBIX CTOPOH, TPETbY JIMIIA 3aKJII0YaTh MUPOBBIE COIJIAIIEHUS] HE MOTYT.

B cootBercTBuu co ct. 42 I'TIK Tpetbu ivua, 3asiBsIOIINE CaMOCTOSITEIbHOE
TpeOGOBaHNE OTHOCUTEIBHO MpEeAMeTa Cropa, MOTYT BCTYIIUThL B MPOLIECC 1O MO-
CTAQHOBJIEHUST CyAeOHOIo pelieHus], T. €. 10 YOAICHUs Cyla B COBELIATEIbHYIO
koMmHaty. Ho ciemyeTr yyecTb, YTO BCTYILIEHHE TPETHETO JWIAa B CTaAUM Cyned-
HOTo pa3bupaTebCTBa B MOAABIISIONIEM OOJBIIMHCTBE CIy4aeB IMOBJICYET 3a CO-
0oli OTJIOXKEHME Jiea, TaK KaK IMOHAI00sTCs JOMOJIHUTEIbHBIE T0KA3aTeIbCTBRA,
00O0CHOBBIBAIOIIME €r0 UCK, KOTOPBIE BPSI I OKAXYTCS B PACIOPSDKEHWU Cyaa.
[ToaTOMy mpakTU4YecKu OoJjiee 1ieaecoo0pa3HbIM SIBJISIETCSI BCTYIUIEHUE TPEThE-
TO JIMLIA, 3asIBJISIIONIETO CAMOCTOSITEIbHOE TpeOOBaHUE Ha MPeIMET CIopa, B CTa-
UKW TIOATOTOBKHU Jeja K CyneOHOMY pa30MparebCTBY.

[TOoCKONIBKY TpEThE JUIIO, 3asIBISIONIEE CaMOCTOSITEIbHOE TpeOOBaHUE OT-
HOCUTEJIbHO TpeaMeTa Cropa, 0 MPaBOBOU MPUPOAE CBOEr0 y4acTWsl B Jejie
MMEET CXOJCTBO ¢ UCTLUOM, OOBEM €ro MpoLEeCCyalbHbIX MPaB U 00s13aHHOCTEN
TaKoW Xe, KaK 1 y uctua. BMecrte ¢ TeM mpolieccyaibHO-TIPaBOBOM CTaTyC Tpe-
TBETO JINIIA C CAMOCTOSITEIbHBIMU TPEOOBAHUSIMU OTHOCUTENIBHO MTpeaMETa CII0-
pa UMeeT XapaKTepHble OCOOEHHOCTH, KOTOPbIE MOTYT OBITh BBIPAXEHEI B CJle-
JIyIOIIEM BUIE.

B cootBerctBuM ¢ 1. 4 4. 1 c1. 150 I'TIK B mopsimke IMOATOTOBKM Jeia
K cyneOHOMY pa30MpaTeabCTBY CyAbsl pa3peliaeT BOIMPOC O BCTYIIEHUU B AEJIO
TpeThUX JIUI. Bompoc o BCTyIUIEHWM B AEJIO TPEThUX JIWI] CBSI3aH C BO3MOX-
HbIM, a He 0013aTeJIbHBIM MX Y4acTHEM B IpoOlecCce, TaK KaK MPUHIIMIT JUCTIO-
3UTUBHOCTH 3aKPEILISIeT IPaBO TPEThUX JIUII, TaK XK€ KaK M UCTIIOB, CAMUM pe-
IIaTh BOIpPOC 00 y4yacTUU B JeJe.

[IprMepoM BCTYIUIEHUMSI B MPOLIECC TPETHETO JUIA C CAMOCTOSITEIbHBIMUA
TpeOOBaHUSIMUA MOXET CIYXKUTh MPEIbIBIEHNE UM CAMOCTOSITEIbHOTO MCKa Ha
YacThb MMYIIECTBA B JIeJie O pasiesie MMYIIECTBA MEXIy OBIBIIMMU CYIpPYyramu,
€ClId 3Ta YacTh MMYyIIEeCTBa OblIa MepemaHa TPEeTbUM JUIIOM BO BpPEMEHHOE
MOJIb30BaHUE CyNpyroB. JIUIIb MPU paCCMOTPEHUM B OJHOM ITPOIIECCE BCEX 3a-
SIBIEHHBIX TPEOOBAaHWI M BO3paXK€HUIA BCEX JIMII, YTBEPXKIAIOIINX O HAIUYUU Y
HUX IIpaBa COOCTBEHHOCTM Ha CIIOPHOE MMYIIECTBO, MOXET OBITh BBIHECEHO
3aKOHHOE U 000CHOBAHHOE pPENIEHMUE.

3a HEeBCTYMUBIIUM B MPOLECC TPETbUM JIMIIOM, UMEIOIIUM CaMOCTOSITEIb-
Hble TpeOOBaHUsI, COXPAHSIETCS MPAaBO Ha IMPEIbSBICHUE HMCKAa B OTAEIbHOM
npouecce. Ho BcTymuieHNe TpeThETo JIMIAa B Uy>KOi MPOIIECC UMEET OIpenesIeH-
HbIe MIPEUMYIIECTBAa, OCOOEHHO MO UMYILIECTBEHHBIM MCKaM.

Ecnu cnopHoe mmylecTBo OyneT MepenaHo MepBOHAYAIbHOMY WCTILY WA
OCTaBJICHO Y OTBETYMKA, TO OHU MOTYT UM PACIOPSIAUTHCS (HarIpuMep MpoaTh,
MOAAPUTh U T. I.), YTO B MOCJICAYIOLIEM 3aTPYIHUT WU CIEIaeT HEBO3MOX-
HBIM 3alIMTy MpaBa TPETHETO JIUIIA.

BepHyTbCA B kaTanor yuebH1KoB 1 MoHorpaduin
http://ly4ebHnkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 17. TpeTbn nuua, He 3asBRSAOWME CaMOCTOATENbHbIX
TpeboBaHWin Ha NpeaMeT crnopa

OTBET

Hpyroii BUI y4acTMsSl TPEThEro JMIa B TPaXXJAaHCKOM CYyIOMpPOM3BOICTBE
npenycMoTpeH cr. 43 TTIK. BT1o TpeTbu nulia, He 3asBISIONINE CAMOCTOSITEIb-
HBIX TpeOOBaHUII OTHOCUTEJILHO TpeaMeTa Criopa. YKa3aHHasl KaTeropus JIWIL
He SIBJISIETCS CyOBEKTOM CITOPHOTO IIPaBOOTHOLIIEHUS. TeM He MeHee OHU SIBJIsI -
JOTCSI TTOJTHOIIPAaBHBIMM YYaCTHHKAMU TIpoliecca U UMEIOT B JieJie I0pUINYeCKUiA
WHTepeC, OOYCIIOBJICHHBIN 3alllMTONM CBOMX CYOBEKTHMBHBIX MpaB. B cooTser-
CTBUM C Ha3BaHHOW CTaTbeil YKa3aHHBIC JIUIIA MOTYT BCTYIIUTD B YX€ BO3HUK-
LW MPOLECC, eCIM PellieHKe TI0 ey CIIOCOOHO MOBJIMThH Ha KX TpaBa 1 00s1-
3aHHOCTH T10 OTHOUICHUIO K ONHOM M3 CTOPOH. DTU TpaBa U O0SI3aHHOCTU U
COCTaBJISIIOT IOPUANYECKMIT MHTEPEC TPETHETO JIMIIA B UYKOM IIpolLiecce.

TpeTbe N1110, He 3asIBISAIOIIEe CAMOCTOSATEIbHBIX TPeOOBAHUI OTHOCUTE b=
HO TIpeIMETa CIopa, MOcem 6CIYRUMb 8 0eA0 HA CMOPOHE UCIUA UAU OMEen -
YuKa 00 NPUHAMUSL CYOOM petieHUs..

Yyactue TpeTbux JIU, He 3asiBUBIIMX CAMOCTOSITEJIbHBIX TPEOOBAaHUI OTHO-
CUTEJIBHO TMpeaMeTa Cropa, B IPakIaHCKOM IPOLiecce 00eCreuyrnBaeT BhITIOHE-
HMeE 1LIeJIOTO KOMITIeKCca MPOLECCYalbHbIX 3afau: 1) 3alluTy MaTtepuaibHO-Tpa-
BOBBIX MHTEPECOB IPaXaH, OPraHU3aLuii, BLICTYIAIOIIMX B IIPOLIECCE B KAYECTBE
TPEThETO JINIIA; 2) COACUCTBUE U 3AIIUTY CYOBEKTUBHBIX IIpaB IpaxkaaH M opra-
HU3alLMii, BBICTYMAIOLIUX B KauyecTBE CTOPOH IO Jiey; 3) JOCTUTaeTcsl BCECTO-
POHHEE U TOJIHOE COOTBETCTBUE ¢ OOBEKTHBHOM MCTUHOM, YCTAHOBJICHUE BCEX
00CTOSITEJILCTB T10 JieNy; 4) CIIOCOOCTBYET SKOHOMUM BPEMEHU U CUJI CyJa.

[Tox ocHOBaHMEM BCTYIUIEHUS (ITPUBJICYCHUS) TPETHETO JIMLIA B IPOLIECC IIOHU-
MaloTCsl OOBEKTUBHbBIE TAaHHBIE O TTOJIOKEHUM CYObEeKTa B CUCTEME MaTepUaIbHbIX
TPABOOTHOILIEHUI. DTO MpeXkIe BCEro JaHHbIe 0 HATMYUKM MaTepPUAIbHOTO MTPaBo-
OTHOIIIEHUSI MEXIY TPETbUM JIMIIOM U OIHOW W3 CTOPOH IO [Ty, a TAKXKE FOpUIr-
yeckue (pakThl, C HAIMYMEM WIM OTCYTCTBUEM KOTOPBIX 3aKOH CBSI3bIBACT M3MEHE-
HMe, MpeKpalieHre JaHHOTO MPaBOOTHOIIEHUSI WX BO3HUKHOBEHUE HOBOTO.

TpeTbe 1110, HE 3asIBISIIONIEEe CAMOCTOSITEIbHBIX TPEOOBAHUIT OTHOCUTEIb-
HO TpeaMeTa Criopa, — 3TO IpeariojaraeMblii y4aCTHUK MaTepUalIbHOTO Tpa-
BOOTHOIIIEHUSI, B3aUMOCBSI3aHHOTO CO CIIOPHBIM ITPAaBOOTHOLIEHUEM; BMECTE C
TeM OH HAXOIWTCS 3a IpeaejaMyu OCHOBHOTO CIIOPHOTO MaTepUabHOTO MpaBo-
OTHOIIICHUSI, HE SIBJISIICh €T0 CYObEKTOM.

Ecnu TpeThe JUII0 yyacTBYeT Ha CTOPOHE OTBETYMKA, OHO He CBSI3aHO ITpa-
BOOTHOIIIEHHEM C UCTIIOM, He 00JIaliaeT 10 OTHOIICHUIO K TOCIeIHEMY TpaBa-
MU U HE HECET 00SI3aHHOCTEM.

Eciu ke TpeTbe JIMI0 BBICTYMAeT Ha CTOPOHE UCTILIA, Y HETO HET CyOhEeKTUB-
HBIX TIPaB U IOPUINYECKUX 00SI3aHHOCTEN 10 OTHOLIEHUIO K OTBETUMKY, TaK KaK
HET C HUM CBSI3U T10 TTPAaBOOTHOIICHUIO.
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HMIMEeHHO ITOTOMY, YTO TPEThE JIULIO, HE 3asIBIISIOIIEee CAMOCTOSITEIbHBIX TPe-
OOBaHUII HA MpeIMET Cropa, He SIBJISIETCS] CyObEKTOM OCHOBHOT'O CIIOPHOTO Tpa-
BOOTHOILIEHUSI, 3aKOHOAATEJIb 00OIIIE] ero U B psiie CyObeKTUBHBIX MPOLIECCY-
aJbHBIX TPaB, TMPUHAMIEKAIIUX CTOPOHAM.

Tak, TpeTbe JMIIO He MMEeT TpaBa Ha U3MEHEHWEe OCHOBaHUSI U TpeaMera
HCKa, YBeJIMYEHHWE UM YMEHBIIIEHUE pa3Mepa NCKOBBIX TPeOOBaHUIA, HA BCTpeY-
HBII MCK, a TAKXXe Ha OTKa3 OT MCKa, MPU3HaAHWE UCKA WU 3aKII0YeHUE MUPO-
BOIO corjalleHus, Ha TpeboBaHKUE MPUHYIUTEILHOTO UCIIOJHEHUS CyaeOHOTro
pemeHus. [1paBa, B KOTOPBIX OTpaHUYECHO TPEThE JIULIO, SABISIOTCS PACTIOPSIIH-
TEJbHBIMU, T. €. HallpaBJIECHHBIMU Ha pacriopsikeHue o0beKToM criopa. He siB-
JISISICh CYOBEKTOM OCHOBHOTO CITOPHOTO TMPAaBOOTHOILIEHUSI MEXIy CTOPOHAMM,
TPEThE JIMIIO HE MOXET COBEpIIATh MpOlLleCCyalbHbIC IECTBUSI, HaIPaBICHHbIC
Ha pacropskKeHue 00beKTOM 3TOrO MPaBOOTHOILIEHMS.

To 00CTOSITENHCTBO, UTO TPETHU JIMILIA, YYACTBYIOIIME B MPOLIECCE B TTOPSIAKE
cT. 43 TTIK, HajeneHbl, IO CYIIECTBY, BCEMH IPOLECCYaJbHBIMU TIpaBaMu 1
MpolLecCyalbHBIMU 00SI3aHHOCTSIMU CTOPOH, 32 HEOOJIBIIIMM, HO BaXKHBIM U3bsI-
THEM, SIBJISIETCSI OMHON M3 MPUYMH CMEILIEHMS] TPETbUX JIMII 3TOTO BHMIA C CO-
YY4acTHUKAMU.

He siBnsisich npeanosiaraeMbIMU CyObeKTaMKM CIIOPHOTO MaTepUabHOTO Tpa-
BOOTHOIILIEHUSI, TPETHU JIUIIA, HE 3asIBJISIIONINE CAMOCTOSITEJIbHBIX TPEeOOBaHUI
OTHOCHUTEJIbHO TIpeIMeTa Cropa, HUKAKUX MaTepualbHBIX Ojar jisi ceOsl He
npuodperatoT. [103TOMY 3aKOH M He NPEIOCTABIISICT STUM YYaCTBYIOIIUM B JieJie
JIMIIaM TIOJIHOTO 00beMa IMpaB U 00sI3aHHOCTEN CTOPOHBI. OTHAKO MOCKOJIBKY
TPETHU JINIIA YYACTBYIOT B JieJie Ha CTOPOHE MCTLIA WJIM OTBETYMKA, OHM, CIIEI0-
BaTeIbHO, CONEHCTBYIOT 3aIIUTE CYOBEKTUBHBIX TMPAaB M OXPaHSEMbIX 3aKOHOM
WHTEPECOB CTOPOH.

Hanbosee TMIMMYHOE OCHOBaHUE YUacTHsl B IIPOLIECCe TPEThETo JIulia, He 3a-
SIBJISIIOLLIETO CAaMOCTOSITEJIBHOTO TPeOOBaHUSI Ha TIPEAMET CIIOpa, — 3TO BO3MOXK-
HOCTb TPEAbSIBIEHUS K HEMY PErPecCHOr0 MCKa.

TpeTbe MULI0, He 3asIBISIONIEe CAMOCTOSITEIbHBIX TPeOOBAaHUI Ha TMpeIMeT
CIIopa, Yallle BCEro BBICTYMAET B MPOLIECCe Ha CTOPOHE OTBETUYMKA M 3aMHTEpe-
COBaHO B OTKa3e CYJIOM B yIOBJIETBOPEHUU MCKOBBIX TPEOOBAHUIA.

YyacTBys B 4y>KOM TIpOlIECCe, TPEThE JUIIO0, HE 3asIBIISIONIEe CAMOCTOSITE b-
HBIX TpeOOBaHUI, IOMOTAEeT UCTIY WJIM OTBETYMKY, Ha CTOPOHE KOTOPOTO OHO
BBICTYIIAET, JOOUTHCSI BHIHECEHMS PEIICHUs B €ro IoJib3y, HO TeM CaMbIM 3a-
LIMIIAeT CBOM MHTEPECHI: TPeAoTBpalliaeT s ce0sl BO3MOXHOCTh PerpecCHOi
OTBETCTBEHHOCTH Tepell CTOPOHOM (MJIM HACTYIUIEHUE MHBIX HeOJarompusiT-
HBIX MOCJEACTBUI) JUOO obecrieumBaeT cedbe BO3MOXHOCTb IMPEIbSIBICHUS
TpeboBaHUs K cTopoHe B OymymieM. [Ipu 3TOM TpeThe JUIIO0 CAMOCTOSITEILHO
pacrnopsikaeTcsi CBOMMM TpollecCyalbHBIMU TIpaBaMU U HE CBSI3aHO C BOJIEi
CTOPOHBI, TOCOOHMKOM KOTOPOI OHO SIBJISIETCS.

BepHyTbCA B kaTanor yuebH1KoB 1 MoHorpaduin

http://ly4ebHnkn.nHdopm2000.pd/uchebniki.shtml



Y3HaWiTe CTOMMOCTb HanMcaHusi Ha 3aka3 CTyeHYEeCKNX U acnupaHTCknx pabot
http://y4ebHukn.nHdopm2000.pd/napisat-diplom.shtml

44 I"pax AaHcKui npouecc

Bonpoc 18. Yuactue npokypopa B rpaxgaaHCKoM npouecce.
®opmbl yHacTusi NPOKypopa B rpaXaaHCKoOM npouecce

OTBET

VYuactBysl B cyneOHOM pa30upaTebCTBe TpaKIaHCKMX AeJ, IIPOKYypop IIpo-
JIOJIKAET BBITOJHEHNE BO3JIOXKEHHBIX Ha HETO 00s13aHHOCTE! MO0 OCyIleCTBIIe-
HMIO HaA30pa 32 UCIOJIHEHUEM 3aKOHOB CYJOM W BCEMM YYaCTHUKAMU CyIO-
npousBoncTea. [Ipu 3TOM OH copeicTByeT cymy B MPaBUJIbHOM pa3pelieHUU
JIeJ1: TIOMOTaeT eMy B UCCJIEIOBAHUM U OLIEHKE 10KAa3aTeIbCTB, B YCTAHOBJICHUU
¢akTOB npeaMeTa 10Ka3bIBaHUS, TOJJKOBAHUM HOPM IpaBa, OLIEHKE ITpaBoOMep-
HOCTU TpeOOBaHUIA U BO3paXKeHUI CTOPOH U T. 1. J1Jis1 3TOro OH HajiesieH Lnpo-
KM KPYroM MpOLIeCCyalibHbIX TPaB U, CJEI0BATEIbHO, SIBIASETCS CYObEKTOM
TPaXxIaHCKOTO TMPOLEeCCyabHOro MnpaBa. B obuieM Buie 3TU MpaBa 3akperuie-
Hbl B 3akoHe «O npokypatype Poccuiickoii Penepannu».

B n. 4 cr. 27 3akoHa «O npokypaType», a Takxke B cT. 45 I'TIK yctaHOBJIEHBI
MpaBo U NpaBuJia 0OpalleHUsl IPOKYPOPA B CyI C 3asiBJIEHUEM B 3aLLUTY [IpaB U
3aKOHHbBIX UHTEPECOB I'paxK1aH, OOILIECTBA U rocyaapCcTBa.

IIpokypop BIipaBe 00paIaThCs ¢ JIOOBIM MOABEIOMCTBEHHBIM U MOACYIHBIM
cy/llaM MCKOM, HE MOAMEHSIS, OTHAKO, CAMUX 3aMHTEPECOBAHHBIX JIULl. B cooT-
BETCTBUU C TPUHLIMIIOM IUCTHO3UTUBHOCTH MOCIEIHUE CaMU JOJIXKHBI 3a00THUTh-
Cs1 0 3alMTE CBOMX MPaB U OXpPaHsSeMbIX UHTEPECOB.

VYuacTtue npokypopa B ejie 00s13aTeIbHO I10 CIIOpaM O BBICEJIEHUM B CyHeO0-
HOM TOpsAKE C 3aHMMAaeMO XUJIOM TIo1anu, o ieaam ocodoro npou3BoOACTBa,
CBSI3aHHBIM C OTpaHUYEHUEM (PU3UUECKOT0 I Ulia B IeCIOCOOHOCTU, TPU3HAHUU
JIMLIA HEIEeCIOCOOHBIM, OOBSIBJIEHMH JIMLIA YMEPLIMM, B [IEJIaX, CBSI3aHHbIX C BOC-
MUTaHUEM OETEeM, U Ap.

YuacTtue npokypopa B cylie nepBoii MHCTAaHLIMU BbIPAXKAETCsl MPEXIE BCErO
B MPOSIBJIEHUW UHUIIMATUBBI B BO30YXIEHUM IPakIaHCKOTO Jesia. BeisiBUB Ha-
pyllieHVe 3aKOHHOCTH, MPOKYpOp OoOpallaeTcsi K Cyly NMEpBOM MHCTaHLIMM C
MpockOOit O ero yCTpaHeHWM, BOCCTAHOBJIEHUN HapYUIEHHbBIX MIPaB U UHTEpe-
COB, TMPUBJIEYEHUU BUHOBHBIX JIMI] K YCTAHOBJIEHHON 3aKOHOM TpaXKIaHCKO-
MpaBOBOI OTBETCTBEHHOCTU. [Ipu 3TOM MpOKypop 00s13aH 00eCIIeYUTh 3aKOH -
HOCTb BO30YXIEHUS T'PaXJaHCKOTIO Jefa, T. €. 00palaThCsl K Cyly TOJbKO C
MpaBOMEPHBbIMU TPEOOBAHUSMU, COOJIIOJAs TIpaBUja O MOJBEAOMCTBEHHOCTH,
TMOACYIHOCTH U [Ip.

Ilepen oGOpaieHueM B cyd sl BO30yXIEHHUS Oejia IPOKYypop 00s13aH
C MCYEepIbIBAIOILEH MOJHOTON YyCTAHOBUTH (PaKThl OCHOBaHMSI MCKa, cOOPATh
BCE HEOOXONMMbIE 0KA3aTeJbCTBA, BBISBUTH BCEX 3aMHTEPECOBAHHBIX JIUII,
OIpENEUTh UX MPOLECCyaTbHOE TPABOBOE MOJIOXKEHUE.

Boz0yxaeHue rpaxmaHcKoOro Jeja o MHUIIMAaTHBE MPOKypopa 00:13aTesb-
HO MpearioaaraeT yyacTie IpoKypopa B cyneO0HOM pa3oupaTesbcTBe. XOTs Aeii-
CTBYIOILIEE IPAXTAHCKOE MPOllecCyalbHOE 3aKOHOAATEbCTBO U HE MperycMaT-
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pMBaeT yyacTus IIPOKypopa, BMECTe C TeM 3TO BhITEKAaeT U3 coaepxkaHus cT. 320
u 371 T'TIK. Yyactue npokypopa 3aKjitodaeTcs B MOAAep:KaHUM MCKOB, 3asiBJie-
HUI ¥ y4aCTUU B JOKa3bIBaHMM (DAKTOB, MOJOXKEHHBIX UM B 00OCHOBaHUE 3a-
SIBJICHHBIX TpeOOBaHUI U Bo3paxkeHUi. C 3TOM LIeJIbI0 MPOKYPOP YYacTBYET B
HCCIIEIOBAaHUY U OLIEHKE T0KA3aTeJIbCTB, YCTAHOBJIEHUU OOBEKTUBHON MCTUHBI
T10 ey, CTPEMUTCST YOSAUTD Cyll B HEOOXOAUMOCTH YIOBJIETBOPEHHUSI 3asIBICH-
HbIX TpeOoBaHMUIi. B COOTBETCTBUM C MPUHLIMUIIOM COCTSI3aT€JIbLHOCTU MPOKY-
pop, BO3OYAMBIIWI Ie0, 3aHUMAET B Mpollecce MOJoXEeHUe aKTUBHOM CTOpO-
Hbl. OH MepBbIit AaeT OOBACHEHUS MO TPEIbSIBICHHOMY UM MCKY, MEPBBIM
BBICTYIAeT B CyNEOHBIX MTPEHUSIX.

I1o cMbicay ct. 45 T'TIK npokypop BIipaBe He TOJIBbKO MPEAbSIBISATh UCKU, HO
U CTaBUTh BOIIPOC O BO3OYKIACHUU /€], BOBHUKAIONIUX M3 MyOJUYHBIX MPaBO-
OTHOLIEHUH, a TaKXke el 0coO0ro MPOM3BOJICTRA.

IIpu BBIOOpPE Aea Mt ydacTusl B CyneOHOM pa30MpaTeIbCTBE YUUThIBAETCS
HX CJIOKHOCTb, a TAKXKE COCTOSTHUE 3aKOHHOCTH B aIMUHUCTPATUBHO-TEPPUTO-
pyaTbHOM 00pa30BaHUU, B AeSITEIBHOCTU Cyaa.

HeszaBucumo ot hopmbl yuacTus B mpoliecce TpoKypop MOXET y4acTBOBATh
B CyIie He TOJIbKO MEPBOii, HO U IPYTMX MHCTAHIIMIA, €CJIM IO 3TOTO OH y4acTBO-
BaJI B JieJie B CyJe TIepBOii MHCTaHIIUY.

TTpokypop BIpaBe MPUHOCUTH MPEACTABICHMS Ha PEIIEHUS U ONpeaeIeHUs
MHPOBOTO CYIbM U Cyla MepBOil MHCTAHIIMU WIM TOAAePXKaTh 000CHOBaHHbBIE
2KaJIoOBbI JIU1I, YYaCTBYIOLIUX B JIeJie, YTOOBI 1OOUTHCSI YCTpAaHEHMST HapylLIeHUI
3aKOHHOCTH.

B 006s13aHHOCTD MPOKYpOpa BXOMUT MPUHATHE MEpP IO MPEAOTBPAIIeHUIO
OTMEHBI WJIM U3MEHEHUIO 3aKOHHBIX U 0OOCHOBAHHBIX MOCTAHOBJIEHUI KakK
MHPOBOTO CYIbH, TaK U (enepaabHOro cyla MepBoii MHCTaHIMU. DTU Mepbl
COCTOSIT, BO-TIEPBBIX, B ONPOBEPKEHWHU JOBOIOB, COMEPKALIMXCS B Kajlobax JuIL,
YYacTBYIOIIMX B JieJie; BO-BTOPHIX, B UCIIPaBJIEHUU COOCTBEHHBIX OIIMOOK, 10-
MyLIEHHBIX MPY TPUHECEHUU TIpencTaBieHus. Eciu nmpeacTaBieHne mpuHece-
HO HEeMpaBUJIbHO, OHO JOJIKHO OBITH OTO3BAHO 10 Hayaja CylneOHOro 3aceia-
Hus (cr. 326, 345 TTIK).

YuacTtue npokypopa B 3aceflaHMsIX CyJa BTOPO MHCTAHLIMU JOMYCTUMO IO
JMoOoMy rpaxnaHckomy aeny. dopma ydacTusi B JaHHOM clydyae — daua 3a-
KAIOYeHUsl 0 3aKOHHOCMU U 000CHOBAHHOCMU peuleHUs CY0a nepeoli UHCMAaHUUY
(. 3 cr. 45 T'TIK).

Han3op 3a 3aKOHHOCTBIO U1 00OCHOBAHHOCTBIO CYI€OHBIX aKTOB amle/UIsIM-
OHHOJ M KaCCallMOHHOM MHCTAHLIMI BbIPaXaeTcs B MPOBEPKE COOTBETCTBUS UX
JEUCTBYIOLIEMY 3aKOHOJIATEIbCTBY U B IPUHECEHUU B Cilyyae HEOOXOAUMOCTHU
MpeACTaBICHUMN.

Yyactue npokypopa B 3aceiaHUsIX HaI30PHOI MHCTAaHIIMU peain3yercs B (pop-
Me MoAepXKaHUS TPUHECEHHOTO UM WJIX BBILLIECTOSILIMM MPOKYPOPOM Tpe/ICTaB-
JIEHUS Y 1a4V 3aKJTIOUYEHUS TI0 JIeITy.

BepHyTbCs B kaTanor yuebHUKOB 1 MOHOrpadun
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Bonpoc 19. O6palueHre B cyq B 3aumTy npas, cBobop,
M 3aKOHHbIX MHTEPECOB APYrux nu,

OTBET

JIviia, momaBiue 3asiBAeHKME B 3aIUTY 3aKOHHBIX WHTEPECOB APYTUX JIMII,
MOJIB3YIOTCSI BCEMM MPOLIECCYaTbHBIMU MIPaBaMU M HECYT Bce MpOolieCCyallbHbIe
00513aHHOCTH MCTIIA, 32 UCKIIIOYEHHEM TTpaBa Ha 3aKJII0UeHe MUPOBOTO COTJla-
LIEHUS U 00SI3aHHOCTH T10 yIrIaTe cyaeOHbIx pacxomoB (cT. 46 T'TIK).

OOpaiiieHrue ¢ UCKOM B CyI JOJXKHO ObITh 000CHOBaHHBIM. Ilpexie yem
MPEAbSIBUTDH €0, HEOOXOMUMO BBISICHUTH BCE OOCTOSITENILCTBA MTPaBOHApPYIIIe-
HUS U CBSI3aHHBIE C HUMU MPaBOBbIE MOCIENCTBHS, COOpaTh MONTBEPXKIAIOIINE
MX J0KA3aTebCTBA, 3aTeéM BBISIBUTH BCEX 3aMHTEPECOBAHHBIX B MCXOJE Jeja
nuu. Bee 310 M3naraercs B UCKOBOM 3asiBieHUU. CyObeKThl, MPeAbsBIASIOLINE
WUCK B 3alIUTy UMHTEPECOB JIPYTUX JIML], BCE MpolieccyalibHble NEACTBUSI COBEP-
1IAI0T OT CBOETO UMEHU U TI0 CBOEMY YCMOTPEHUIO, He Oyayuu CBSI3aHBI C TTOBe-
neHveM 3Tux Juil. OHU MOTYT 0TKa3aThCsl OT MCKa, OMHAKO JIMIIO, B MHTEpecax
KOTOPOTO OH MpeabsBIeH, BIpaBe TPeOOBATh OT Cyla MPOMOJIKEHUS TIpoliecca
U pacCMOTPEHMUS Jiesia 10 CYIIEeCTBY.

CyOBeKThl, 3allMIlalie UHTEPECHl APYTUX JIHUL, UMEIOT IpaBo 00XKajio-
BaTh BBIHECEHHBIE T10 JIeJTy PEIIeHMsI U OTIpeeIeHNsI, a TPU COTJIACUM C HUMU —
TpebOBaTh UX UCTIOJTHEHMUS.
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Bonpoc 20. YdyacTue B rpaxaaHCKOM Cyoornpon3BoacTBe
rocyapCTBEHHbIX OPraHoB, OpraHoB MECTHOMO
camMoynpasieHns 419 faum 3akaiodeHns no aeny

OTBET

®opmoii yyacTHsi TOCyIapCTBEHHBIX OPraHOB Y OPTAHOB MECTHOTO CaMOYII-
paBJIeHUSI B TpaXKIaHCKOM TIpoIIecce SIBSIETCS daua 3akaruenus no deay. B atom
cJlyyae rocylapCTBEHHbIN OpraH BCTyMaeT B MPOLIECC, HAYaThlid APYTUM JIULIOM.
Bonpoc o BecTymieHMH B MpoLiecC U y4acTUM B HEM rOCyJapCTBEHHOTO opraHa
10 KOHKPETHBIM KaTeropusiM TpaXJIaHCKUX Aesl 00yC/lOBJIeH 3aKOHOM. Tak, B
cuny cr. 78 CK P® mno BceMm criopaM, CBSI3aHHBIM C IIPAaBOM Ha BOCIIUTaHUE
JIeTeid, JOJKHBI Y4acTBOBATh IOCYAAPCTBEHHOE OpraHbl (OpraHbl OMEKU U MO-
neuutesbcTBa). OTCYTCTBUE MX MPEACTaBUTEEH MPU PACCMOTPEHUN ITUX AeJT
CIy>KMUT OCHOBaHMEM K IepecMOTpy cyneOHoro peiieHus. Psm nen ocoboro
MPOU3BOJCTBA JOJXKEH paccMaTpUBaTbCA C O0s3aTeNIbHbIM yYacTUEM TOCy-
JAPCTBEHHbIX OPTaHOB.

Ecnu rocynapcTBeHHbII OpraH MpuUBJeKaeTcsl K y4acTUIO B Jelie, TO Aaya
3aKJIIOUEHUS SIBSIETCS HE TOJIBKO €ro MPaBoM, HO U 00s13aHHOCTbI0. 3akitoue-
HUE roCylapCTBEHHOIO OpraHa siBJISIeTCSI MUCbMEHHBIM J10Ka3aTeJIbCTBOM U
TOJIEXXUT OLIEHKE HapsiIy C APYTMMU 10Ka3aTeJIbCTBaMU 10 AeJTy 110 BCeM Tpa-
BWJIaM OLIEHKU JOKa3aTebCTB.

Bce dbopmbl yuacTtust B rpolecce rocy1apcTBEHHbIX OPraHOB U OPraHOB Me-
CTHOTO CaMOYMpaBJIeHUs] MTPAKTUUYECKU MO YeM OTJInvaroTcs ot ¢hopM yvac-
THUS B IPaXXIAaHCKOM MPOLIECCE CAMUX 3aMHTEPECOBAHHBIX JIULI, IOTOMY YTO caMa
3alIUTa OCYLIECTBISETCS B OMHUX U TEX XK€ YCJIOBUSIX, MPU MOMOILUA OIHUX U
TeX e MPaBOBbIX cpeAcTB. Yalle Bcero rocyapcTBeHHbIE OPTaHbl YYacTBYIOT
B IIpoLIeCCe C LIeJIbIO a4y 3aKJIIOUeHUS Mo Aely. DTa ¢popMa ydacTus o0ycIoB-
JieHa crieuu@uKoi onpeaesleHHbIX KaTeropuil rpakaaHCKuX [en, s pa3pe-
LIEHUS] KOTOPBIX TPeOYIOTCS CleliMalbHble MO3HAHMS, CBSI3aHHbIE C TOW WU
UHOU cdepoit 0011eCTBEeHHbIX OTHOIeHUt. HanpuMmep, ecnu cyn paccMaTpu-
BaeT JieJIo O nepefaye pebeHKa OT OJHOTO POAUTENs APYroMmy, TO AJsl pa3pe-
LLIEHUs CTIopa O MpaBe HeOOXOAMMBI CTieliMabHbIe TO3HAHUS B 00J1aCTH Tejia-
roruku. K yyactuio B Aejie mpuBjIeKaeTcss OpraH HapoJHOro oOpa3oBaHuUs,
KOTOpBIil 001ajaeT HEOOXOAUMBIMU CHELUATbHBIMUA 3HAHUSIMU U JAaeT Cyday
3aKJIIOYEHUE O TOM, C KEM M3 POAUTEJIEN Jydllle OCTAaBUTh peOeHKa.

IMonHOMOUMEM ISl y4acTHsl B TpakAaHCKOM Tpoliecce B hopMme Aayu 3a-
KJIIOYEHU I HAIESI0TCS TOMBKO TOCYIapCTBEHHbIE OPraHbl U OpraHbl MECTHOTO
caMOyIpaBJieHHUsI, 00JIaaloIIMe CrieMalbHON KoMMeTeHIMel. [TockonbKy OoHU
Y4acTBYIOT B TIpOllecCe B LIEJISIX 3alMThI TTPaB U MHTEPECOB APYTUX JIMII, JaBa-
eMble UMM 3aKJTI0UeHUs TPUOOPETAIOT MTPaBOBOIi XapaKTep, BCeraa Kacalouuii-
¢S CyLTHOCTU TPaXKIAaHCKOTO JieJla, B HUX BBICKA3bIBAIOTCSI COOOPAXKEHUST O €ro
paspelieHnH.

BepHyTbCs B kaTanor yuebHUKOB 1 MOHOrpaduin
http://y4ebHmkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 21. ToHaTne v Buapl NpeactaBuTeNbCTBa B Cyae

OTBET

Cyne6HOe TIPeACTaBUTEIBCTBO — MIPABOOTHOIIEHKE, B CHITY KOTOPOTO OITHO
JIUIIO COBEpIIIAaeT MPOIIeCCyaTbHBIC NEWCTBUS B TIpEIeiaX MPemIoCTaBICHHBIX eMy
MTOJTHOMOYMIA OT UMEHU M B MHTepecax MpeIcTaBlIIeMOro, BCIEACTBUE YEro y
MpeICTaBUTENIST BO3HUKAIOT MpolleccyalbHbIe MpaBa U 00sI3aHHOCTH.

JIua, OT MMEHM KOTOPBIX COBEpINAeTCs MpolieccyaibHas AeITeTbHOCTD,
Ha3bIBAIOTCS npedcmasiseMbiMu, VI doéepumensmu, a JIWIA, COBEPIIAIOIINE
YKa3aHHYIO JeSITeIbHOCTD, — NPedcmagumensmu, il HO8EPeHHbIMU.

[TpencTaBUTEIHCTBO B TPaKIAHCKOM TIpOIiecce MPEACTaBIIsIeT COOO0M Tipoliec-
CYaJIbHYIO IeSITEJIBHOCTD JIeeCITIOCOOHBIX CYOBEKTOB, OCYIECTBIISIEMYIO OT MMe-
HU ¥ B MHTEpecax OXpaHseMBIX 3aKOHOM TIpaB CTOPOH, TPETHUX JIUII, 3asiBUTEIICH
U VHBIX 3aMHTEPECOBAHHBIX 110 JENTY JIUII C LIeJbI0 JOOUThCS Il HUX HauboJjee
GJIATOTIPUSATHOIO PEIIeHHs TT0 Jey, a TAKXKE IS OKa3aHUsS KBATU(pULIUPOBaH-
HO IOpUINIECKON TIOMOIIY YKa3aHHBIM JIULIAM B 3alllUTe CBOMX IPaB.

Kak BUIHO M3 MPUBEIEHHOTO OIpENeIeHUS, cydebHoe npedcmagumenscmeo
Xapakmepusyemcst mpemsi NPpU3HaKamu:

1) coBepimaetcst o MiMeHU oIpenesieHHOTO JInila, TpaknaHWHA VI Opra-
HU3aLMU, KOTOPbIE SIBISIIOTCS JULIAMH, YIacTBYIOIIMMU B neje. Ipemn-
CTAaBUTEIM OCYIIECTBJISIOT MX MPOLECCYalbHbIE TTPpaBa U UCTIOIHSIIOT MX
TIpOIIeCCYaTbHbIe 00SI3aHHOCTH, He TprodpeTast IJIsT ceOsl B TIpoliecce Hu-
KaKUX MaTepuallbHbIX MpaB. [1oJTHOMOYMS MpeacTaBUTENIE HOCAT BCerma
MPOU3BOAHBIN XapakTep. CaMu JMIla, YJacTBYIOIIME B Jelie, HU B KOei
Mepe He JIMIIAIT ceOsl 00beMa MPEIOCTABISIEMBIX UM TIPOIIECCYaTbHBIX
MpaB U MOTYT BBICTYMATh B MPOLIECCE BMECTE CO CBOMMU TPEACTAaBUTEIS -
Mu. OHU He TMepeaaloT UM CBOM MPOLIeCCYalbHbIE MTPaBa, a JIUIIb JAeJIeTupy-
0T VX Ha COBEpILIEHNE TTPOLIECCYATbHBIX IEMCTBUI OT CBOETO MMEHH;
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cyneOHOe MPEeACTaBUTENLCTBO B MPAXIAHCKOM IPOLIECCE XapaKTepU3yeT-
csl TeM, UYTO JEMCTBUS TIPEICTAaBUTENSI COBEPIIAIOTCS B MHTEpecax Ipej-
crasiisieMoro. Cam mpeacTaBuTeN b, YUacTBYsl B Jiejie, He IPUOOpeTaeT AJisi
ce0s1 Kakmnx-1m06o 6j1ar. Bee mpaBoBbIe MOCIEACTBYS, CBSI3aHHbBIE C €T0 Iek-
CTBUSIMU, KacalOTCsI TIPEICTABISICMBIX UM JIMIL;
CyleOHbII TIPeICTaBUTENb JEUCTBYET B IPAXKIAHCKOM IMpoliecce B Mpeaesax
MPEIOCTABIEHHBIX eMy TOJIHOMOYnii. OH MOXET COBEpILaTh TOJIBKO TaKUe
MpoLecCyalbHbIe IEMCTBUS, HA KOTOPbIE eMY JAaHO COOTBETCTBYIOILIEE MPABO.
[Tpu ocymiecTBIeHUU CyAeOHOTO MPEACTaBUTEICTBA BO3HUKAIOT JABa BUIA
OTHOILIEHUI: OTHM — MEXILy CAMUM JIOBEPUTEJIEM U TIPEICTABUTEIEM, IPYTHe —
MeXIy TpeacTaBUTeIeM U CyIoM. B paMKax IepBbIX OTHOIICHMIT TTpeaCcTaBu-
TeJIb HaieJIIeTCsl TpaXkIaHCKUMU TPOLIECCyaTbHBIMU TTOJITHOMOUMSIMU Ha BeJle-
HUeE efia; B paMKaxX BTOPBIX IIPOUCXOIUT JOMYCK €r0 CYIOM K y4acTHUIO B Ipaxk-
JTAHCKOM IIpoliecce.
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[TpencTaBUTENLCTBO B rpaxkIaHCKOM Tpoliecce BO3MOXKHO Kak I0 BoJe 3a-
MHTEPECOBAHHBIX JIMII, TaK U MPU €€ OTCYTCTBUU. [1o Mpu3HaKy HaIUuusl Win
OTCYTCTBUSI BOJIM MPEIACTABISIEMbIX B Ha3HAYCHUU TpEACTaBUTENIEl OHO MO-
KeT OBITh TToApa3aeIeHO Ha IBa BUaa: 1) doeogoproe (0obposoabHoe) TIpencTa-
BUTEJILCTBO U 2) 3aK0HHOe (00513ameabHoe) TIPeICTaBUTEIILCTBO.

O0s13aTeIbHBIM YCJIOBUEM YYacTUSI B Cylle B KauecTBE IPEACTaBUTENS SIB-
JISIIOTCST €r0 MPaBOCIOCOOHOCTb U 1€€CTIOCOOHOCTD, a IIJIsl TOTOBOPHBIX Mpel-
CTaBUTeNell — Takke HalMuue HajulexaluM oopa3oM o(pOpMIIEHHBIX MOJHO-
Mounii Ha BeneHue nena (ct. 49 T'TIK).

JloroBopHoe MpeIcTaBUTEILCTBO BO3HUKAET TOJIBLKO IO BOJIE TpaXIaHWHA,
OpraHu3alliv W MpU COIVIACMM TIPE/CTaBUTENs 3alllMIaTh UHTEPECHl B CyIE.
DTOT BUI TIPEICTaBUTEbCTBA MOJIYYUJT Ha3BaHUE TOTOBOPHOTO, TTOCKOJIBKY B
€ro OCHOBE JIEXUT JOTOBOP MEXIY KOHKPETHBIM JIMLIOM U TIPEACTaBUTEIIEM,
B CWJIy KOTOPOTO MpeacTaBUTeb MOJydyaeT MOJHOMOYMS Ha BeleHUe Aea B
cyne. Bo B3aMMOOTHONIEHUSIX MEXIy IpaxaaHaMu CylaeOHOe MpeaCcTaBUTEb-
CTBO BO3HMKAET Ha OCHOBAHUU JIOTOBOPa-IOPYYCHUSI.

J1OroBOpHBIMM TTPEACTABUTEISIMU MOTYT ObITh: 1) amBOKaThI; 2) IOPUCKOHCYJIb-
ThI ¥ IpYTUE PAOOTHUKY OpraHu3aiuii; 3) pabOTHUKM IOpUINYECKUX hUpPM; 4) OUH
U3 COYYACTHUKOB IO MOPYYEHHUIO IPYIHX COYYaCTHUKOB; 5) JIMLIA, MTOMyIeHHbIE
CYJIOM, paccMaTPUBAIOLIUM JI€JI0, K MPEACTaBUTEIbCTBY MO JaHHOMY Jey.

IIpencraBuTe/IbCTBO 00IIECTBEHHBIX OPraHU3anmii (001EeCTBEeHHOE Mpe-
CTaBHUTEILCTBO) — IIPEICTABUTENIBCTBO, OCYIIECTBIISIEMOE B TPAXKIAHCKOM ITPO-
11ecce yrnoJHOMOYEHHBIMU O0IIECTBEHHBIX OpraHU3allMii 110 JejIaM CBOMX Opra-
HU3alLMI, UX WICHOB U 10 3alllMTe MpaB U UHTEPECOB APYTHX JIUII.

3aKoHHOE NMPeICTABUTEIbCTBO OCYILIECTBIISIETCSI B UHTEPECcaX HeJIeeCIOCOOHBIX
WU OTPaHUYEHHO JeecrocoOHbIX. OHO BO3ZHMKAET B CUJIY CTPOTrO OMpeieIeH-
HBIX IopHUAMYeCcKUX (haKTOB M TIPSIMOTO yKa3zaHus 3akoHa. CoriacHo cT. 52 I'TIK
JieJla HeIeeCIOCOOHbBIX UM OTPaHUUYEHHO JI€ECTIOCOOHBIX JIUIL B CY[e BEdYT UX
3aKOHHBIE MIPEACTaBUTEIN. B 3aBUCMMOCTH OT IOpUINYECKHUX (DAKTOB, JiexKa-
LIIMX B €0 OCHOBE, 3aKOHHOE TPEICTaBUTEILCTBO MOXKHO MOpa3aeIuTh Ha TPU
noaBuaa: 1) MpeacTaBUTEIbCTBO B CUJTY (haKTa POAUTEIHCKUX OTHOIICHUIA;
2) MpeACTaBUTEILCTBO HA OCHOBAHUY aJIMUHMCTPATHBHOIO aKkTa; 3) mpeacra-
BUTEJILCTBO B CIIy4asiX, MPeAyCMOTPEHHBIX (eaepabHbIM 3aKOHOM.

CyneOHbIMU TIPEICTABUTENSIMU MOTYT OBITh TOJIBKO JeeCIIOCOOHBIE (hU3M-
yecKue Julia, TOCTUTIIINE COBEPIIeHHOIeTH 1. JIulia, Mpu3HaHHbIE CYI0M Orpa-
HUYEHHO JIeeCITOCOOHBIMU U HEIEeCIIOCOOHBIMMU, a TAKXKE HECOBEPILIEHHOJIET-
HUE TPaBOM Ha BBITIOJIHEHUE TPEACTaBUTEIbCKUX (PYHKIIMIT He 00J1analor.

I'paxxmaHckuit mporeccyanbHblid 3akoH B cT. 51 T'TIK ycraHaBnuBaeT cienu-
aJIbHbIC OTpaHUYEHMS JIJIs1 OTIPEIEJICHHOM KaTeropuu JIeecroCOOHbIX TpaxkaaH B
UX MpaBe ObITh MPEJACTABUTENIIMU B Cy/Ie: 3TO CYIbU, CIEIOBATEIN, IPOKYPOPHI,
KpOMe cily4yaeB BBICTYIIJICHUS] UX B MPOLIECCEe B KAUECTBE MpeACTaBUTENei cooT-
BETCTBYIOILIETO Cy/a, MPOKYpaTypbl WM B KaUeCTBE 3aKOHHbBIX MPEICTaBUTECIH.

BepHyTbCA B kaTanor yuebH1KoB 1 MoHorpaduin
http://ly4ebHnkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 22. TNonHomounsa npeacraBuTens B cyae

OTBET

CyneOHble MpeACTaBUTEIN HANESIIOTCS TTpaBaMu U 00s13aHHOCTSIMU UCTIIOB,
OTBETYMKOB, TPETHUX JINIL U T. JI. B 3aBUCUMOCTH OT TOT'O, KaKOe MpOoLEeCcCyaib-
HOE TI0JIOXKEeHNEe 3aHUMAIOT TpeCTaBisieMble MU CYObeKThl. CyneOHbIi Tipes-
CTaBUTEJIb BIIpaBe COBEpIIaTh MPOIleCCyalbHbIC AEHCTBUS TIPU YCIOBUM, €CIIU
OH Hajuiexalle Ha TO yrnojHoMo4eH. [losHoOMouMst TipencTaBUTeNsT JOJIKHbI
OBITh BBIPAXXEHBI B JOBEPEHHOCTH, BbITAaHHON U 0(hOPMIIEHHON B COOTBETCTBUU
¢ 3akoHoM (cT. 53 T'TIK).

JloBepeHHOCTHU, BblIaBaeMble TpaxkIaHaMU, MOTYT OBbITh YIOCTOBEPEHBI B HO-
TapuaJIbHOM TOpsIIKe JIMOO opraHu3alueid, riae padboTaeT Ui yIYUTCs JOBEpU-
TeJIb, XXWJIUIIHO-9KCTUTyaTallMOHHOW OpraHu3alueil 1o MeCTy KUTEeJIbCTBA 10-
BEpUTES, AIMUHUCTPALIMEN YIPEXKIEHUST COLIMATbHOM 3alIMThl HaceJIeHuUs,
B KOTOPBIX HAXOAUTCS JOBEPUTENb, a TAKXKE CTAllMOHAPHOTO JIeUeOHOTO y4-
pEeXIeHNsI, B KOTOPOM JTOBEPUTETb HAXOMUTCS Ha U3JIeYEHUM, KOMAaHIMPOM (Ha-
YaJIbHUKOM) COOTBETCTBYIOIIMX BOMHCKOW YacTH, COCAWHEHUS, YUPEXIeHUS,
BOEHHO-Y4e0HOTO 3aBeICHNsI, €CJTU JOBEPEHHOCTH BBIIAIOTCS BOSGHHOCTY KA1 -
MU, pAOOTHUKAMU 3TUX YaCTU, COSTMHEHUSI, YUPEXKACHUSI, BOCHHO-YU4eOHOTO0 3a-
BEJCHUS WM YieHaMu UX ceMeil. [JoBepeHHOCTH JIUII, HAXOMSIIMXCS B MECTax
JIMIIIEHUST CBOOOIBI, YIOCTOBEPSIIOTCSI HAUaTbHUKOM COOTBETCTBYIOIIETO MecTa
JIMIIIEHUST CBOOO/IBI.

J1oBEpEHHOCTb OT UMEHU OpraHMU3alM1 BBITAETCS 32 TIOMIUCHIO €€ PyKOBO-
JIUTENIS UM UHOTO JIUIIA, YIIOJHOMOYEHHOTO Ha 3TO €r0 YYPeaUTeIbHbIMU J0-
KyMEHTaMU, CKPETJICHHOI MevyaThlo 3TOil OpraHu3aiuu.

3aKOHHbIE MPEJACTABUTEIN MPEIbSBISIIOT CYIy TOKYMEHTBI, YIOCTOBEPSIIO-
1€ X CTaTyC W MOJTHOMOYMSI.

INpaBo amBokaTa Ha BBICTYILJIEHUE B Cy/le B KauecTBE MpPeACTaBUTENS YIO-
CTOBEPSIETCS] OPJAEPOM COOTBETCTBYIOLIETO allBOKATCKOTO 0Opa30BaHMsI.

[MonHOMOYMS TpencTaBUTENsI MOTYT ObITh BbIPaKE€HBI TaKKe 3aHECEHUEM
B MIPOTOKOJI CyIeOHOTO 3aceaHusl U TTMCbMEHHBIM 3asIBJICHUEM JTIOBEPUTEJIS
B Cy[I€.

O0beM TTOJITHOMOYMI TIPEJCTABUTENISI ONIPEEIsIeTCS] 3aKOHOM, YCTaBOM, T10-
JIOXEHUEM, CTIeIIMaIbHbIM aKTOM WJIY oroBopoM. [TomHOMouMs TipencTaBuTe-
JIeii B IUTepaType MPUHSTO TOAPA3e/IsTh Ha 1Ba BUIA: OOIIME 1 CIIelIMaJIbHbIE.

K 00mmmM oTHOCSTCS Bce MpaBa U 00SI3aHHOCTH, TIPEOCTaBIsieMble JTULIAM,
YUYacTBYIOILIUM B JieJie: TIPaBO 3asiBJISITh OTBOJIbI, UCCJIEAOBATh JOKA3aTeIbCTBA
u T. 1. (ct. 35 T'TIK). D11 nmoaHOMOYMS B YIOJHOMOYMBAIOIIMX JOKYMEHTAX,
KakK MpaBUJIO, HE YKa3bIBAlOTCS BOOOIIIE.

CrenpajbHbie TTOJTHOMOUMSI CyIeOHOTO TIPENCTaBUTENsI KacaroTcsl COBepllie-
HUS HauOoJiee BaXXHBIX NEWCTBUI, CBSI3AHHBIX C PACTIOPSIKEHUEM OOBEKTOM
npoiiecca, onpenejeHueM xapakrepa cyaeOHO 3alluThl. qT%ﬁH Me
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puTesieM U IIpeACTaBUTEIEM He IPOM30IUI0 KaKUX-IM00 HeaopasyMeHU 110
MOBOAY TAKMX JEUCTBUIA, TIOJTHOMOYMS Ha UX COBEPIIEHNE NOJIKHBI CIICIIATb-
HO OTOBapuBaThCs B YIIOJITHOMOYMBAIOIIEM JOKYMEHTE.

ITommHOMOYMST JOOGPOBOIBHOTO TIPEICTABUTEIISI OIIPECIISIIOTCS JOBEPUTEIEM 1
JIOJDKHEI OBITh BBIpaXKEHBI B JoBepeHHOCTH. [loTHOMOYME naeT cymeOHOMY TIpe-
CTaBUTEJTIO TIPaBO Ha COBEPIICHIE BCEX HEOOXOMUMBIX IPOLIECCYaTbHBIX EACTBUM
0e3 CITeIaIbHOTO MX Mepeurc/icHNs B JoBepeHHOCT. Ho psi mpolieccyabHBIX
JIECTBUIT JOTOBOPHEBIA IIPEICTaBUTENb MOXET COBEPIIATh TOJIEKO B TOM Ciydae,
€CJIM TaKKe TIOJTHOMOYMS CIIEIIMAILHO OTOBOPEHHI B 1oBepeHHOCTH (cT. 54 'TIK).
CrieliMaTbHbIE TTOJTHOMOYHS TIOBEPEHHOTO CBSA3aHEI ¢ CyOheKTUBHBIMM ITPOLIECCY-
aJTbHBIMU TIPaBaMM JOBEPUTEISI, KOTOPHIE MPUHAIJIEXKAT TOJIbKO eMy M HUKOMY
Apyromy.

Bce crienmanbHbBIe TTpaBa OTOBapUBaIOTCS B JOBEPEHHOCTH, BEIIAHHOM Mpe-
CTaBJISIEMBIM JIMLIOM.

[IpencraBurenu, IeMCTBYIOIME OT UMEHHM HEIeeCIIOCOOHBIX JIMII, paciioia-
TraloT, KaK IMpaBuJjIo, ¥ OOIIMMU, ¥ CIIEIMAIbHBIMY TOTHOMOYHSIMU. Kakux-1m6o
npsiMbix orpanudeHuii 1 HUXx B ['TIK He ycranoBiaeHo. Bmecte ¢ tem cr. 37
I'K PO comep:Xut ykazaHHUe Ha TO, YTO OMEKYH He BIIpaBe 0e3 IpeaBapUTeib-
HOTO pa3pellleHNnsT OPraHOB OIEKM U IOIeUYMTEILCTBA COBEpIIATh, a MOIEYN-
TeJlb — JIaBaTh COIJIacKe Ha COBEPIIIEHUE CIEJIOK OT UMEHU TPENCTaBISIEMOTO,
BBIXOISIIMX 3a Mpeaeibl OBITOBBIX. B yacTHOCTH, €3 TaKOro pelIeHUsT HeIb3s
3aKJII09aTh JOTOBOPHI, MOJJjIeXallle HOTapUaJbHOMY YIOCTOBEPEHUIO, OTKa-
3aThCS OT MPUHAIJIEKAIINX MOJOIIEYHOMY IIpaB, COBEpIIATh pa3laei MMYyIle-
CTBa, MPOM3BOAUTHE OOMEH XWWIBIX IMOMEIIeHWI, OTYyKAaTh UMyIlecTBo. Ha
OCHOBaHWU JAHHBIX YCTAHOBJIEHUI MOXHO CIEeJIaTh BEIBOJ, O CYIIECTBOBAHUU
OrpaHMYEHUI B OCYIIECTBIICHUHN MPOLIECCYATbHBIX IPaB OIIEKYHAMM U TOIIe-
yutensimu. OOlllee TTpaBUIO TaKoe: ceouMu Oelicmeusimu 3aKOHHble npedcma-
sumenu HeMo2ym Hapyuamaos UMyu,ecmeeHHble UHMepechl nPedcmasasieMbiX UmMu
auy. Bo Bcex ciydasix, Korga pedb UAET O PacIopsKeHUHW UMYIIECTBOM, TIpel-
CTaBUTENIM 0€3 COOTBETCTBYIOIIEIO pa3pellleHMsI He MOTYT OTKAa3bIBaThCS OT
HMICKOB, YMEHBIIIATh UCKOBBIE TPEOOBAaHUS, IIPU3HABATh UX ITOJTHOCTHIO MJIN Yac-
TUYHO, 3aKJII0YaTh MUPOBBIE COTJIAIICHUSI.

3aKOHHBIE MPEICTABUTEN UMEIOT IIPAaBO COBEPIIATL OT UMEHU U B UHTE-
pecax IpencTaBIseMbIX T€ IPOLECCyalibHbIE IECTBUSI, IPAaBO COBEPIIEHUS
KOTOPBIX NPUHAMIEXKUT MPEACTABISIEMOMY, €CIM JJIsI KOHKPETHOTO Ciiydast
3aKOHOM He MpeIyCMOTPeHbI orpaHndeHust. Tak, olmeKyH HeleecITocoOHOTo He
BIpaBe 0e3 MpeaBapUTEILHOTO pa3pellieHUsI OpraHa OIeKu U MOIeYUTEIbCTBA
COBEPILIATh CACTKH ITO OTYYKACHUIO, B TOM YHCJIe TI0O OOMEHY WJIU JapEHUIO UMY~
1IeCTBA MOOTIEYHOTO, TI0 clave ero B HaeM (B apeH/1y), B 6€3B03ME3IHOE MOJIb30-
BaHMe WK B 3ajior. OMeKyH He MOXeT COBepIaTh CAEIKHU, BIEKYIIUEe OTKA3 OT
MPpUHAIJIEXKALIMX [TOIOINIEYHOMY MPaB, a TAKXKE JI00bIE CAEJIKH, BIEKYILINE YMEHb-
IIeHre uMyIiecTBa nogoneyHoro (1. 2 cr. 37 I'K).

epHyTwlg(lgg%éﬂor y4ebHMKOB 1 MOHOrpadun
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Bonpoc 23. lMNoHsATne 1 Buabl cynebHoM NoaBeAOMCTBEHHOCTH
rpaxgaHckux aen

OTBET

IMoaBenOMCTBEHHOCTh — OTHOCUMOCTD HYXXAAIONIMXCS B TOCYIapCTBEHHO-
BJIACTHOM pa3pellleHUH CIIOPOB O MpaBe U pa3pellleHNH WHBIX I0PUINIECKIX
Jel K BeACHMI0O KOMITETEHTHOTO IOPUCAMKIIMOHHOTO OpraHa (rocyJapcTBeH-
HOTO, OOIIECTBEHHOTO MJIM CMEIIAaHHOTO OpraHa), HaleJeHHOTO rOCyIapCTBOM
MPaBOM PACCMOTPEHMS W pa3pelieHUs] MHANBUAYATbHBIX, KOHKPETHBIX e U
YPETYJIMPOBAHUIO OOIIECTBEHHBIX MPAaBOOTHOIIECHMUIA.

ITonBemOMCTBEHHOCTD — 3TO CBOMCTBO FOPHAMYECKUX JIEJI, B CUITY KOTOPOTO OHU
TTOJJIEXKAT Pa3pelieHnIo ONpeaeTeHHBIMU I0PUCINKIIMOHHBIMIA OpraHaMu.

HmMnepaTiBHO# HA3bIBAIOT MTOBEIOMCTBEHHOCThD, TIPH KOTOPOW €TI0 paccMar-
pUBaeTCs] HECKOJNLKUMU IOPUCIUKIIMOHHBIMUA OpraHaMK B OMpeeIeHHOM 3aKo-
HOM TocjiefnoBatebHOCTU. Tak, B cooTBeTcTBMM €O CT. 382 TK P® wHawBumy-
aJIbHbIe TPYJOBBIE CITOPBI PACCMATPUBAIOTCSI KOMUCCHSIMU TIO TPYIOBBIM CITOpaM
U cygaMu. B cymax paccmatpuBaroTCsl THIUBUIYaIbHBIE TPYIOBBIE CITOPHI 10 3a-
SIBJIEHUSIM pabOTHMKa, paboTomaTes st M MpodeccuOHaIBHOTO COr03a, 3alyiia-
IOIIIETO MHTEPEChl pabOTHUKA, KOTIa OHM He COTIACHBI C PellIeHHEM KOMUCCHH TTO
TPYIOBBIM CIIOpaM JIM6O0 Koraa pabOTHHMK OOpaliaeTcsi B Cyl, MUHYsST KOMUCCHIO
IO TPYAOBBIM CIIOpaM, a TAKXKe IO 3asIBJICHHIO TTPOKYPOpPa, €CITM PellleHue KOMKC-
CUU TIO TPYIOBBIM CIIOpAaM He COOTBETCTBYET 3aKOHAM MJIM WHBIM HOPMATHBHO-
npaBoBbIM akTaM (cT. 391 TK P®); criopsl Mo MEHCMOHHBIM BOIIPOCaM BHavaJie
pPacCMaTpUBAIOTCS BBIIIECTOSIIIAMU OpraHaMU COLIMAIBHOM 3aIIUTHl HaCeJICHMS,
a3areM cynoM (ct. 129 3akoHa PC®CP «O rocynapcTBeHHBIX TIeHCUsIX B PD»).

B 3aBucMMOCTH OT TOrO, BHOCUT JIM 3aKOH pa3pellieHre U3BECTHOM KaTero-
PUH JIe]T K BeIEHUIO UCKITIOYMTETBHO KaKUX-JIMO0 OMHUX OPTaHOB MJIM HECKOJTb-
KUX Pa3JIMYHbIX MX BUAOB, TOABEIOMCTBEHHOCTh MOXET OBITh MOApa3ieiicHa
Ha e0UHUYHYI0 (UCKAOYUMENbHYH0) U MHONCECMBEHHYIO.

Yenaoenoii cuntaeTcsl TTOABEIOMCTBEHHOCTb, TMPU KOTOPOIl JeNIO TOMJIEKUT
PACCMOTPEHUIO B CyJie TOIBKO MPHU HACTYIIIEHUH OMNMpPEAEIeHHOTO, TMPeIyCMOT-
PEHHOTO 3aKOHOM YCJIOBUSI.

Anbmepramuénoii Ha3bIBAIOT MOIBEIOMCTBEHHOCTh IO BHIOOPY JIMIIA, WIIY-
IIEeTO 3alUThl CBOUX IpaB.

Jloeosopnoii siBSIETCS TTOABEIOMCTBEHHOCTb, OTpeaeseMast B3aUMHBIM CO-
rJaleHueM CTOPOH.

Hcnonb3oBaHMe Ha3BaHHBIX BBIIIE BUIOB MOABEAOMCTBEHHOCTHU TO3BOJISIET
TOCYIapCTBY aKTUBHO M BMECTE C TeM TMOKO BO3IEMCTBOBATh Ha MPaBOMPUMe-
HUTEBHBIN TPOIIECC, UCTOb3ys] OCOOEHHOCTH W TIPEMMYIIECTBA Pa3IMYHbIX
¢dopM paspelreHns IOpUINIECKUX aell (CyneOHOol, 00IIeCTBeHHOM, TpeTeiCKoi
U JIp.), pPa3yMHO PETYJIUpPOBaTh HArpy3Ky IOPUCAVKIIMOHHBIX OPTaHOB, YIUThI-
Basi U UHTEPECHI CITOPSIINUX CTOPOH.
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OO01mue npaBwia onpeaeieHus MoABeIOMCTBEHHOCTH. [ToaBe1OMCTBEH-
HOCTb JIeJl TEM WJIM WHBIM OpraHaM yCTaHaBJIMBaeTCs HOPMATUBHBIMU aKTaMu,
B KOTOPBIX 3aKPETUISIIOTCS OOLIME MpaBUia U OTAEIbHbIC UCKIIOUEHUS U3 HUX.
C MOMOIIIbIO 3TUX TTPaBWJI pa3pellaeTcsl B KakIOM CIydae BOIPOC O TOM, KaKou
OpraH yrpaBOMOYEH pa3pelluTh €0, T. €. pa3rpaHUYMBAETCS MTOIBEIOMCTBEH-
HOCTb JIeJl Cyly, C OJHOW CTOPOHBI, U MHBIM OpraHaM (apOUTpaxkKHbIM Cy/laM,
aIMUHUCTPATUBHBIM OpraHaM, TPeTEMCKUM CylaM U T. II.) — c Apyroii. B kaue-
CTBE KPUTEPUEB OTHECEHMS OTAEIbHBIX KaTeropuii ej K BeACHUIO OTpeeieH-
HBIX OPraHOB, KaK IMPaBWJIO, paCCMaTPUBAIOTCS XapaKTep CIIOPHOTO IMPaBOOT-
HOIIIEHMSI, a TAKXKE COCTaB €ro y4aCTHUKOB.

AHann3 3aKOHOJATENbCTBA MO3BOJISIET CPOPMYIMpPOBaATh MATH OOLIMX TIpa-
BWJI TIOJIBEJIOMCTBEHHOCTH JIEJI.

1. Tesa 0 KOHCTATYLIMOHHOCTHY MTPaBOIPUMEHUTEIBHBIX aKTOB (T. €. O COOT-
BetcTBUM MX KoHcturyuum P®), a takke criopbl Mexny denepaibHbIMKU Opra-
HaMM TOCYIApCTBEHHOM BJIAaCTW, MEXIy OpraHaMM TroCydapCTBEHHOW BIacCTU
P® u opraHamMu rocymapcTBeHHOM BiacTu cyobekToB P®, Mexmy Boicmmmmu
OopraHaM{ TOCYIapCTBEHHOM BIAacTH cyobekToB P® moasenoMcTBeHHBI KoH-
crutynroHHoMy Cyny P® (4. 3 cr. 125 Konctutyuum P®).

2. Jlena, BO3HUKAIOIIME U3 TPAKAAHCKUX, CEMENHBIX, TPYIOBbIX, KOJIXO3HBIX
W VHBIX MPABOOTHOIIEHMI, €C/TM B HUX XOTs Obl OJHON W3 CTOPOH SIBJISIETCSI
TpaXxIaHWH, 32 U3bITUSIMM, YCTAHOBJIEHHBIMU 3aKOHOM, IOJIBEOMCTBEHHBI
cygaM oOLIei IOpUCAUKIIAM.

3. IOpunuyeckue nena, BOZHUKAIOUIME U3 TPAXIAHCKUX MPABOOTHOILIEHU I
B Mpolecce MPeANPUHUMATEIbCKON NEATETbHOCTH (3KOHOMMYECKUE CITOPHI)
MEXIy OpraHu3alusIMU, TpaxaaHaAMU-TIpEIIPUHUMATEISIMU, HaXOISIIMMUCS
Ha Tepputopuu Poccuiickoit @enepaiiiu, He3aBUCUMO OT BeIOMCTBEHHOI TPH-
HA/UIEKHOCTU Y TTIOMYMHEHHOCTU CTOPOH M OT CYyMMBbI TpeOOBaHMII TIOABEIOM-
CTBEHHBI apouTpaxxHbIM cymam (ct. 28 AITK).

4. Jlena 1o criopaM MeXIy TrOCyIapCTBEHHBIMM OpraHaMM, a TaKxKe MEXIy
HUMU 1 pa3JIMYHBIMU rOCYIapCTBEHHBIMU, KOOTIEPATUBHBIMU 1 OOIIIECTBEHHBI-
MM OpTaHU3aIMSIMU, BO3HUKAIOIINE U3 aAMUHUCTPATUBHbBIX, (PUHAHCOBBIX, TO-
CyIapCTBEHHO-HPABOBbBIX, 3€MEJIbHBIX OTHOIIEHUH, pa3pellalTcs BBIIIECTOSI-
IIMMU B TIOPSIZIKE TTOMYMHEHHOCTU OpraHaMu YIpaBJIeHUs, €CJIU HE OTHECEHbI

. 3aKOHOM K BC€IACHMHIO MHBLIX OPTaHOB. HaHHOG IpaBWJIO BBITEKACT M3 aHaJIM3a

ct. 22 TTIK, crt. 27, 29 AIIK, ct. 84 3akona PC®CP «O mecTHOM camoyIpaB-
sneHun B PCOCP» u apyrux HOPMaTUBHBIX aKTOB.

5. OO6l11ecTBEeHHbIE OpraHU3allMM U WX OPraHbl, a TaKXe TPETeMCKUE CYIbl
BIpaBe pa3peliaTh JIUIIbL T€ CIIOPbI O MpaBe, KOTOPhIE COOTBETCTBYIOIIMMM HOP-
MaTHBHBIMU aKTaMU MPSMO OTHECEHBI K MX BEJCHUIO U JIUILb MTPU COOTIOACHUN
YCJIOBUIA, yKa3aHHBIX B 3TUX aKTax.

BepHyTbCA B kaTanor y4ebHuKoB 1 MoHorpadun
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Bonpoc 24. MoHsTME M BUAbI NOACYAHOCTM rPaXAAHCKUX Ben
OTBET

OrnpenenuTb MOACYTHOCTh O3HAYAET YCTAHOBUTH CYIl OOILEH IOpUCAUKIINY,
B KOMIIETEHLIMM KOTOPOTrO HAaXOIUTCS pa3pellieHUe TOTO WJIM WHOTO IpaxaaH-
cKoro nena. MiHaue roBopsi, MOACYIHOCTh — 3TO BHYTPEHHSISI Cy[eOHas MojBe-
JIOMCTBEHHOCTb I'PaXKIaHCKUX JeJ, pa3rpaHUuMUBAIOIIAs] KOMITETEHIINIO MEXITY
KOHKPETHBIMM CyIaMH ONpeNeIeHHOMN CyNeOHON CUCTEMBI.

B coBpemeHHoI1 cyne6HOi cucteme P® pasiauyalorcs cyabl pa3iUuHBIX
YPOBHeii (3BeHBbEB), HaJeJeHHbIE MOTHOMOYUSIMU O pa3pellieHUI0 IpaKaaH-
CKUX JIeJ1 B Ka4eCTBe MePBOMi MHCTAHIIUU.

Kputepuem oTHeceHUs1 KOHKPETHBIX TPAKMAHCKUX e K BEASHUIO CYIOB
Pa3IMIHOTO YPOBHSI SIBJISIETCAXApaKmep CHOPHO20 NPABOOMHOULEHUSL, NDeOMem
u cybseKmHblil cocmaeg cnopa.

IMoaBenoMCTBEHHbIE CyoaM TpaxKIaHCKHe Niejia pa3pelnaoTcss BepXoBHBIM
Cynom P®, BepxoBHBIMU cynaMu pecityoiuk B coctaBe Poccuiickoit denepa-
1IUM, KPaeBbIMU, 001aCTHBIMU, TOPOACKUMU CYJaMU, CyTaMi aBTOHOMHBIX 00J1a-
CTell 1 aBTOHOMHBIX OKPYTOB, pailOHHBIMU (TOPOACKUMMU) (heaepabHBIMU Cya-
MH, a TakKe BoeHHbIMU cymamu (cT. 163 Konctutyuuu P®). OGmM 1151 BCex
Ha3BaHHBIX CYJIOB SIBJISIETCS UX MPABO pa3pellaTh rpakaaHCKKe aeia B KauecTBe
cyna nepBoi MHCTaHIMU. OqHAKO KaXkIblii U3 HUX BIpaBe pa3peiiaTh JUIIb Te
JieJia, KOTOpbIe OTHECEHBI 3aKOHOM K €r0 KOMITeTeHIIMU. B cBsI3U ¢ 3TUM BO3HU-
KaeT HeOOXOAMMOCTb YETKO OTIPEAETUTh MX MOJTHOMOYMS HA PACCMOTPEHHE TPaX-
JAHCKUX JIEJT TIO CYILIECTBY, UTO JOCTUTAETCS C TOMOIIIBIO TTPABUJ MOACYTHOCTH.

B 3aBucuMOCTHY OT pofa MoIeXallux pa3peiieHrIo e U OT TEPPUTOPUH, Ha
KOTOpOM ACHCTBYET TOT WJIM MHOM CyIl, IIPUHATO pa3ivyaTh NOACYIHOCTb POAO-
BYIO (IIPEIMETHYIO) U TEPPUTOPUAIBbHYIO (IIPOCTPAHCTBEHHYIO).

PonoBoii (mpeaMeTHoii) cunTaeTCs MOACYIHOCTD JIeJI CydaM, OTHOCSIIIIMM-
csl K pa3IMuHbIM 3BEHbSIM CyneOHOI cucTembl. C ee MOMOIIbI0 OTTpaHUYMBa-
€TCS KOMIMETeHIMSI paililOHHBIX (FOPOACKMX) CYIOB, BOEHHBIX CYIOB apMUIii,
roTuuMii, coeAMHEHNI, TAPHU30HOB OT KOMITETEHIIMU BepXOBHBIX CYIOB pec-
ny6auk B coctaBe Poccuiickoit @enepaliviv, 00J1aCTHBIX, KPaeBbIX, TOPOICKUX
CYIIOB, CYIOB aBTOHOMHBIX 00J1acTeif 1 aBTOHOMHBIX OKPYTOB, BOEHHBIX CYIOB
Bua0B BoopyxeHHbix Cui, OKpyroB, rpymil BoicK, ¢pJI0TOB; KOMIIETEHIIMS 00-
JIACTHBIX Y TIPUPABHEHHBIX K HUM CYJIOB — OT KoMIleTeHIIMU BepxosHoro Cyna
P®. D10 nocTuraercs myreM OTHECEHUS K BEIEHUIO KaXXI0ro 3BeHa CyneOHOMI
CHCTEMBI [IeJl CTPOTO OIpeNeIEeHHOTO pofia Mo MpeamMeTy criopa. [Toatomy mnoj-
CYAHOCTb, OTpenesiolas KOMIETCHLIUIO CYyI0B Pa3IMYHbIX 3BEHbEB CYIEOHOM
cucTeMbl (pa3IMYHbBIX YPOBHEN) B KaUecTBE CYIOB MEePBOl MHCTAHIIMU, HAa3bI-
BaETCSI pO00BOI, UAU NPEOMEMHOU.

O0mas TeppuTOpHATILHAS MOICYAHOCTD OTIPEEISIETCSI MECTOM XKMTEThCTBA

WIM MECTOM HaxOXJeHus oTBeTuuKka. CyTh ee COCTOWT B TOM, MTO TPaXiai-
€pHYTbCS B KaT
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CKOe J1eJ10 (eCJIM MHOE He MPeIyCMOTPEHO 3aKOHOM) MOACYAHO paiiloHHOMY (To-
POICKOMY) Cydy OOIlel IOPUCAUKIMU WM MHOMY cydy (o0JacTHOMY, Kpae-
BOMY U T.[I.) TIO MECTy XWTEJbCTBA, T. €. MO MECTY MOCTOSSHHOTO WUJHU Tpe-
MMYIIIeCTBEHHOro IpoxuBaHus orBeTunka (ct. 17 I'K). Mck K opraHuzanuu
MpeabsBiIseTcs Mo MecTy ee HaxoxneHus (ct. 28 I'TIK).

AJbTepHATUBHOI CUMTAETCS MOJACYIHOCTb, IIPU KOTOPOM JIeJI0O MOXET pac-
CMaTPUBAThCS OJIHUM U3 HECKOJIbKUX YKa3aHHBIX B 3aKOHE CyIOB IO BbIOOPY
UCTLA.

HckmounTtenbHoil SIB/ISIETCST TOJICYAHOCTb, AOMYCKAIOLlasi pPacCMOTpeHUe
OIpe/eIEeHHbIX KaTeTOPUid e ILIb CyqaMu, TOUHO YKa3aHHbBIMU B 3aKOHE.

JloroBopHoii Ha3bIBaeTCsl MOJACYIHOCTb, YCTAaHABIMBaeMasi MO COTJIALICHUIO
cropoH (cT. 32 T'TIK). OnHako CTOPOHBEI HE MOTYT M3MEHATH IIPU 5TOM POIO-
BYIO, a TAKXE€ MCKJIIOUUTENbHYIO TEPPUTOPUATIbHYIO MToACyAHOCTh. [Ipenocras-
JIEeHUE CTOpPOHAaM IpaBa U3MEHSITh TEPPUTOPUAIIBHYIO TTOJACYIHOCTb Je]l TIO CO-
IJIAlIEHUIO MeXIy CO00il HallpaBIeHO Ha o0ecrieueHue X MHTEPECOB.

IMoacynHoCTb MO CBSI3M [1€J1 COCTOMT B TOM, YTO HE3aBUCUMO OT TEPPUTO-
pUU Criop TMOAJIEXUT pa3dMpaTesbCTBY B Cyle, L€ pacCMaTpUBAeTCs APYroe
JIe10, ¢ KOTOPBIM cBsi3aH crnop. Tak, B coorBeTcTBUM co cT. 31 I'TIK mck k He-
CKOJIbKMM OTBETYMKAM, MPOXUBAIOLIUM WU HaXOMSIIMMCS B Pa3HbIX MeCTax,
TPEIBbSBISIETCS IO MECTY KUTEJIbCTBA UM MECTY HAXOXAEHUS OHOTO U3 OT-
BETYMKOB MO BbIOOPY UcTLA. OIHAKO eciid CIOop MOAUYUHSIETCS TpaBUjlaM McC-
KJTIOYMTEJIbHOM MOICYAHOCTU, TO UCK TOJIKEH OBbITh MIPEbsIBIEH B Cyle, KOTO-
pbIii TIpenycMOTpeH 3TUMM npaBuiaMu. Hanpumep, criop o pasnene cTpoeHust
MEXJy COBJIajie/ibliaMU, TTPOXMBAIOIIMMU B Pa3HBIX MecCTaX, JOJKEH paspe-
LIATBCS CYAOM O MECTY HaXOXAEHHUs CTPOeHUsl. BCTpeuHblil MCK He3aBUCUMO
OT €ero MOJCYAHOCTU MPEAbSBISETCS MO MECTy paCCMOTPEHUSs MepBOHaYasb-
Horo ucka. ['paxxaaHckuii MCK 0 BO3MEIEHUH yliepoa, MPUYMHEHHOTO MPeCTyI-
JIEHWEM, KaK MpaBujio, pacCMaTPUBAETCS COBMECTHO C YTOJIOBHBIM JIEJIOM, T. €.
CylioM, KOTOPOMY MOJACYAHO yroysioBHoe aeno. Eciu xe uck He ObL1 3asiBjieH
WY He ObUT pa3pelleH NPy MPOU3BOICTBE YTOJIOBHOTO JIe/1a, OH NPEeAbsBISIET-
csl IJIS1 paCCMOTPEHMUST B MOPSIAKE TPaKJAaHCKOTO CyOMPOM3BOACTBA MO Ipa-
BWJIaM O MOJCYAHOCTH, YCTAHOBJIEHHBIM I'PaXXAaHCKUM IPOLIECCYaTbHbIM 3a-
koHomateabcTBOM (4. 3 ct. 31 I'TIK), T.e. B 3aBUCMMOCTU OT XapakTepa
TpebdoBaHus. CornacHo cT. 42 I'TIK ucku TpeTbux JUII, 3asBISIONIMX CAMOCTO-
sITeJIbHbIE TPEOOBAaHUSI Ha TPEAMET cropa, MOICYAHbI Cydy, pa3peliarlemMy
JIeJI0, B KOTOPOE BCTYIMAET TPEThE JIULIO.

anor y4ebHUKOB 1 MoHorpadun
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Bompoc 25. PomoBas IORCYIHOCTE
OTBET

Ponosoii (nmpeaMeTHOit) cumTaeTcsl MOACYIHOCTb JIe] CylaM, OTHOCS UM -
csl K pa3InYHbBIM 3BEHbSIM CyieOHO cructeMbl. C ee TIOMOIIBIO OTTPAHUYNBACT-
Cs1 KOMIIETEHIIMS palilOHHBIX (TOPOJCKUX) CYIOB, BOEHHBIX CYJIOB apMUid, (hJI0TH-
JIWi, COEIMHEHUH, TAPHU30HOB OT KOMIIETEHIIMU BepXOBHBIX CyJI0B pecryOvK B
cocraBe Poccuiickoit Denepaiivu, 00JaCTHBIX, KPaeBbIX, TOPOACKUX CYIOB,
Cy/IOB aBTOHOMHBIX 00JIaCTeil U aBTOHOMHBIX OKPYTOB, BOEHHBIX CYIOB BUIOB
BoopyxenHbix Cuj, OKpyros, Tpymim BOCK, (JIOTOB; KOMIIETEHIUs 00JacT-
HBIX ¥ IPUPABHEHHBIX K HUM CYIOB — OT KoMrieTeH1Iun BepxoBHoro Cyna PO.
DTO NOCTUTAETCS IMyTEM OTHECEHUS K BENEHUIO KaXIOro 3BeHa CyleOHOi cu-
CTEMBI JIeJ CTPOTO OTpPEeNeIeHHOTO poja Io mnpeaMety criopa. [lostomy mon-
CYIHOCTb, OTpeNeIsioliasi KOMINETCHIUIO CYI0B Pa3IMYHbIX 3BEHbEB CY/IEOHOM
cucTeMbl (pa3JIMYHBIX YPOBHEH) B KaUeCTBE CyIOB MEPBOil MHCTAHIIMU, Ha3bl-
BAaETCS pOO0GOU, UAU NPEOMEMHOU.

Ocoboe Mecto B cyneoHoii cucteme P® 3anumaer Konctutynuonnsiii Cy.

Koucturyumonnsiit Cyn P® He HajieleH MOJTHOMOYMSIMUA Ha pACCMOTPEeHUE
U paspelieHre rPaXaaHCKUX JIeJl B KauecTBe cyla MepBoil MHcTaHIMu. Ha oc-
HoBaHuu DenepajbHOrO KOHCTUTYLIMOHHOTO 3akoHa oT 21 utwong 1994 r.
«O Koncrurynuonnom Cyne Poccuiickoit @enepaiimn» KoHCTUTYIMOHHBII
Cyn PO paccmaTpuBaeT B 3acelaHMSIX [iejla O KOHCTUTYHMOHHOCTHU TPaBO-
MPUMEHUTEIbHOM MpaKTUKU (CT. 1).

Bepxonuiit Cyn Poccuiickoii @enepaiiu paccMaTpUBaeT B Ka4yecTBe cyaa
MepBOii MHCTAHIIUM TPaXKIaHCKUE Jea;

1)06 ocnapuBaHWM HEHOPMATUBHBIX MPaBOBbIX akTOB [IpesunmeHra Poc-
cuiickoii ®enepanum, nanatr PenepanbHoro Cobpanust Poccuiickoit
®enepanuu, [TpaBurenscta Poccuiickoii @enepaiuu;

2) o MpuU3HAHUU HEJAEHCTBYIOIIMMY HOPMATUBHBIX TTPABOBBIX akTOB [1pe3n-
neHta Poccuiickoit ®enepaunu, [IpaButensctBa Poccuiickoit Menepa-
1IUU, a TaK}Ke HOPMATHUBHBIX MTPABOBBIX aKTOB MHBIX (heepaabHbIX Opra-
HOB UCIIOJTHUTEJIbHOM BJIaCTH, (peiepaibHbIX OPTaHOB TOCYIapCTBEHHOM
BJIACTH, 3aTPATrMBaIOIIMX IpaBa, CBOOOABI U OXpaHsSIeMble 3aKOHOM MHTe-
PECHI TpaXIaH U OpraHU3aLIUi;

3) 06 ocriap¥BaHUM TTOCTAHOBJIEHUI O TIPUOCTAHOBJIEHUW WJIU TIpeKpalie-
HUU TOJTHOMOUMH cyneit MO0 0 TpeKpalieHU UX OTCTaBKU;

4) 0 MPUOCTAHOBJIEHUU NEATEJbHOCTU WIM JUKBUIALMU TOJUTAYECKUX
MapTUii, OOIIEPOCCUICKUX U MEXIYHAPOIHBIX OOIIECTBEHHbIX O0BEI-
HEHUIA; O IMKBUIAIMU LIEHTPAIM30BAHHBIX PEJTMTMO3HBIX OPTaHU3AIIUIA,
VMEIOIINX MECTHBIE PEJIUTUO3HbIE OPTaHU3alIMU HAa TEPPUTOPUSIX ABYX U
6osee cyobekToB Poccuiickoit ®enepanuu;
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5) 06 o6XayloBaHUM pellieHNi (YKIIOHEHUSI OT HMPUHSTHUS petieHuii) LlenT-
panbHOM n36upaTenbHOI Komuccuu Poccuiickoit Denepaninu, 3a NCKITIO-
YEHWEM PENICHUIA, OCTaBJISIONINX B CUJIE PEIIEHUST HUXKECTOSIIIUX U30upa-
TEJIbHBIX KOMUCCHI MM COOTBETCTBYIOIIMX KOMUCCHUIA pedepeHayma;

6) TIO pa3pellleHUI0 pa3HOIIacHii MeXIy (enepaibHBIMU OpraHaMU TOCY-
JNapCTBEHHO BJIACTM M OpraHaMu TOCYAapCTBEHHOI BJIACTU CyOBEKTOB
Poccuiickoit @enepaiinu, Mexay opraHaMu TOCYIapCTBEHHON BIACTH
cyonvekToB Poccuiickoit @enepaivu, nepenaHHbix BepxoHomy Cymy
Poccuiickoit @enepanun [Ipesnnentom Poccuiickoit depepanuu B co-
otBeTcTBUU €O cT. 85 KoHctutyuuu Poccuiickoit @enepaunu.

Cynpl cyobekToB PD B coorBercTBUM cO CT. 26 I'TIK paccMmarpuBaioT u pas-

pelIaT B MEePBO MHCTAHLIVU Jea:

1) cBsI3aHHBIE C TOCYAPCTBEHHOU TaitHOI;

2) 0 IpU3HAHUU HEAEWCTBYIOIIMMM HOPMATUBHBIX MPABOBBIX aKTOB Opra-
HOB rocylIapCTBEHHOI Biactu cyobekToB Poccuiickoit Penepaiuu, 3a-
TparvBaroIIMX MpaBa, CBOOOIBI U OXpaHsSIeMbIe 3aKOHOM MUHTEPECHI TpaXkK-
JIaH ¥ OpTaHU3aLIUI;

3) 0 MPUOCTAHOBJIEHUM AESATETLHOCTU WIN JIMKBUIAIIMY PETMOHAILHOTO OT/Ie-
JIEHUSI MO0 MHOTO CTPYKTYPHOTO MOAPAa3AeeHUs] MOJUTUYECKOUN MapTuu,
MEXPETMOHATIBHBIX M PETUMOHATIbHBIX OOIIIECTBEHHBIX O0BEAMHEHUIA; O JINK-
BUZIALIMU MECTHBIX U LIEHTPATM30BAHHBIX PETUTUO3HBIX OPTaHU3alUi, CO-
CTOSIIIIUX U3 MECTHBIX PEJTUTUO3HBIX OPTAaHU3ALINI, HAXOISIINXCS B TIpefie-
Jlax omHoro cyobekta Poccuiickoit @enepaiiuu; o 3anpere qesiTeIbHOCTH He
SIBJISIIOIIUXCS I0PUANYECKUMU JIMIIAMU MEXPETUOHABHBIX Y PETUOHAIb-
HBIX OOIIECTBEHHBIX OOBETUHEHNI Y MECTHBIX U LIEHTPAJIM30BaHHBIX PEJIU-
TUO3HBIX OPraHU3alUi, COCTOSIIIAX U3 MECTHBIX PEJIUTHO3HBIX OpraHu3a-
114, HAXOMSILIMXCS B Tipenesiax omHoro cyonekTa Poccuiickoit denepanum;
O NPUOCTAHOBJIEHUN WY MPEKPAIEHUU ACSITEIbBHOCTA CPEACTB MAaCCOBOM
nHGOPMALINK, PACTIPOCTPAHSIEMbBIX TTPEUMYIIIECTBEHHO Ha TEPPUTOPUU Ol
Horo cyonekTa Poccuiickoit Denepanmu;

4) 06 ocrmapuBaHUM pelIeHUN (YKJIOHEHWU OT IPUHSITUS PEIIeHUIT) N30u-
paTebHBIX KOMUCCHI cyobekToB Poccuiickoit ®enepamiv, OKpysKHBIX
M30MpaTeIbHBIX KOMUCCHIA TTO BbIOOpaM B (beiepalibHbIe OpraHbl TOCY-
JMapCTBEHHOM BJIACTH, OKPYXXHBIX M30MPATEIbHBIX KOMUCCUM MO BBIOO-
paM 3aKOHOIATETbHBIX (MPEICTABUTEIbHBIX) OPTaHOB IFOCYIAPCTBEHHOM
BIacTh cyobekToB Poccuiickoit denepanviv, COOTBETCTBYIOIINX KOMUC-
cuii pepepeHmyMa, KpoMe pellieHni, OCTaBISIONINX B CHJIe PEeIIeHUS] HU-
JKECTOSIIIUX M30MpaATebHBIX KOMUCCHUI WJIM COOTBETCTBYIOIINX KOMUC-
cuii pedepeHIyMA.

BepHyTbCs B kaTanor y4ebHUKOB U MOHorpadui
http://y4e6bHunkn.nHdopm2000.pd/uchebniki.shtml
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Bompoc 26. TeppuTopyanbHast IOACYIHOCTE
OTBET

O01mas TeppuTopuaIbHAS MOJACYIHOCTb OIPEIE/ISIETCS MECTOM KUTEIb-
CTBa MJIM MECTOM HaxoxXaeHus oTBeTyuka. CyTb €€ COCTOMT B TOM, UTO Ipax-
JAHCKOE AeJIo (eC/IM MHOE He MPEeAyCMOTPEHO 3aKOHOM) MOJACYAHO pailOHHO-
My (ropoackomy) cymy oOllei IOpUCAUMKIWK WIM WHOMY cydy (oOJjacTHOMY,
KpPaeBOMY U T. JI.) TI0 MECTY XXUTEJIbCTBA, T. €. [0 MECTY ITOCTOSIHHOTO WJIU TIpe-
MMyIIeCTBEHHOro TpoxuBaHus orBeTurka (ct. 17 I'K). Mck K opranuzanuu
NpeabsBIsieTcsl Mo MecTy ee HaxoxaeHus (ct. 28 I'TIK).

Je10 Mo MCKY K JIMILY, OCYXXKACHHOMY K JIMILIEHUIO CBOOO/IbI, pacCMaTpUBaeT-
¢l ¢ coOToIeHreM OOIIMX MPaBUJ O TTOACYIHOCTH. Jleia o uckam, npeabsiBisi-
€MbIM K JIMLIaM, YCJIOBHO OCYXXICHHBIM K JIMILIEHUIO CBOOO/IbI, pACCMAaTPUBAaIOTCS
CcylaMM TI0 MECTY MX KUTEJIbCTBa BO BpeMsi OTObIBaHUs HakaszaHus. Mckio-
YeHHEM U3 BTOrO SBJISIIOTCS clydau, npeaycMoTpeHHbie cT. 29 I'TIK — noncyn-
HOCTb IO BbIOOPY UCTLIA; CT. 30 — UCKIIIOUMTEIbHAS NOACYIHOCTD; cT. 31 I'TIK —
MOJACYAHOCTb HECKOJbKMX CBS3aHHBIX MEXAy c000ii nesl u cT. 32 — A0roBop-
Hasl TTOACYIHOCTbD.

agisat-di lom.shtml
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Bonpoc 27. Mopsaok nepegayv aena 3 0gHOro cyaa B APYrow
OTBET

Heno, NpUHSITOE CYyAOM K IPOU3BOACTBY C COOJIIONEHUEM MpaBUJI TONCY,
MOCTHU, TOJDKHO OBITh pa3pellieHO UM IO CYIIECTBY, XOTSl Obl B HajJibHEHIIIEM
OHO CTaHeT noacyaHbIM apyromy cymy (cT. 33 I'TIK). Cyn, npuHsBmuMii aeno
K IIPOU3BOACTBY, MOXET nepeaaTtb €ro B upyroﬁl Cya b B ITOPAAKE UCKITIO-
YEeHUSI, B TEX CJIydasix, €CJIM:

1) OTBETUMK, MECTO XXUTEJbCTBA WM MECTO HAXOXIEHUsI KOTOPOTO He ObLIO
U3BECTHO paHee, 3asBUT XOAATaiCTBO O Mepenaye Jesna B CyI MO MECTY
€ro XKUTECJIbCTBA UJINU MECTY €0 HaXOXIACHUS;

2) o0e CTOPOHBI 3asIBUJIM XOJATaliCTBO O paCCMOTPEHMU Jiejia M0 MeCTy Ha-
XOXKIOECHUS OOJIBLLIMHCTBA J10Ka3aTeCJIbCTB,

3) npu pacCMOTPEHUM Jiejia B JAHHOM Cye BBISIBUJIOCH, YTO OHO ObLIO MpH-
HSTO K MPOU3BOJCTBY C HAPYLIEHUEM MPABUJ MOACYIHOCTH;

4) mocJjie 0TBOJAA OMHOTO WJIM HECKOJbKMX Cyldeil MO0 Mo APYTMM IpUYu-
HaM: 3aMeHa Cylell WJIM pacCMOTpeHUe Jiejla B JaHHOM Cy/ie CTaHOBSITCS
HEBO3MOXHbIMMU. l'lepeuaqa Ji€J1a B OTOM CJj1ydyac OCylICCTBJISCTCS BbILIC-
CTOSILLIMM CYIOM.

O nepenaue nefa B Apyroi cyn wid o0 oTKase B nepenaye Aejia B APYyrou
Cyl BBIHOCHUTCSI OIpenesieHre, Ha KOTOPOe MOXeT ObITh MpUHECEeHa YacTHas
xanoba.

[lepenaya aena U3 OAHOTO Cyaa B IPYroi MPpOU3BOAUTCS IO UCTEUEHUM CPO-
Ka Ha 00XaJloBaHWE 3TOr0 OMpeaeJeHUs, a B cllydyae IPUHECEHUS Kalo0bl —
1OCJjie BBIHECEHUST OTIpeeIeHUsI 00 OCTaBICHUU Xalo0bl 03 YIOBIETBOPEHMUSI.

[eno, HampaBJIeHHOE M3 OAHOIO Cyda B IPYroi, MOJKHO OBbITh MPUHSITO
K PacCMOTPEHUIO CyIOM, KOTOpPOMY OHO HampapyieHo. Cropbl 0 MOACYAHOCTH
mexny cynamu Poccuiickoit Denepaliiy He TOMYCKAIOTCH.

BepHyTbCA B kaTanor yuebH1KoB 1 MoHorpaduin
http://ly4ebHnkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 28. MousTne, Ha3HauyeHue 1 BUAbI NPOLLECCYaNbHbIX CPOKOB
OTBET

IIpoueccyaibHblii CPOK — MPEIYCMOTPEHHBIN 3aKOHOM WJIM Ha3HaYaeMbIid
cynoM (cynbeil) MpoMeXyTOK BPEMEHU, B TEUEHUE KOTOPOTO AOXKHO WU MO-
>KeT OBITh COBEPLICHO OTIENbHOE IMpolLeccyalbHOe NeicTBUE OO0 3aBepllieHa
COBOKYITHOCTb JICMCTBUI CyObeKTaMU CyINONPOW3BOICTBA WIM WHBIMU JIMLA-
MM, KOTOPbIE 00513aHbI 3TU JE€UCTBUS BbITIOJIHUTD.

3HayeHue MPOLECCYATbHBIX CPOKOB COCTOMT B TOM, YTO OHU ONTUMU3UPYIOT
BPEMEHHOI peXXUM OTIPaBJAEHUS MpaBoCyaus. 3aKOHOAATEIbHOE 3aKpeIyieHUe
TpolieccyalbHbIX CPOKOB, € OJHOU CTOPOHBI, CIIOCOOCTBYET MPEayNpPeXICHUIO
HEe0OOCHOBAHHOTO 3aTSITMBAHUSI PACCMOTPEHMS U pa3pellieHMs] TPaKIAHCKUX e,
a c Ipyroii — MpoOTUBONENUCTBYET CIIEILKE B peajlu3allii MPOLIECCYaIbHbIX MpaB
U 00s13aHHOCTEI YYaCTHUKOB CYIOIPOU3BOJCTBA.

Cpokm, yCTaHOBJIEHHbIE 3aKOHOM, HOPMAaTHUBHO OTpPe/Ie/IeHbl: OHU YKa3aHbI
B ctathsax I'TIK 1 B OCHOBHOM perjlaMeHTUPYIOT BpeMsl peau3allii y9acTHUKA-
MM CyJONPOU3BOJCTBA CYOBEKTUBHBIX TPAXIAHCKUX TMPOLIECCYalbHBIX MPaB.

B denepanbHoMm 3akoHe (I'TIK), B yacTHOCTH, YCTaHOBJIEHBI CPOKU JJIST CO-
BEPLICHUS CAEAYIOIIMX MPOLIECCYalbHbIX AEUCTBUIA:

* JUIS pa3pelieHMs] CyIOM BOMpOCa O MPUHSTUM MCKOBOIO 3asiBICHMUS

K nipou3BoAcTBy (cT. 133 I'TIK);

* JUISI paCCMOTPEHUS M pa3pellieHUs CyJOoM MepBON MHCTaHLUU TpaxIaH-
ckoro aena (cr. 154 T'TIK);

* IJIS TIOIayy areUISIIMOHHOM, KacCallMOHHOM, Haa30pHOM Xajao0 uiu
npeacraBiaeHus mpokypopa (cr. 321, 338, 4. 2 c1. 376 TTIK);

* JUIS TIONA4M 3asiBJICHUS, MPENCTaBJICHUS O MEPECMOTPE MO BHOBb OT-
KPBIBIIUMCSI OOCTOSATENbCTBAM pELIEHUi, omnpeneneHuil cyna (ct. 394
TMK)unp.

Cpoku, Ha3Hayaembie cynoM. CpoOKY COBEPIIEHUS OTAEIbHBIX MPOIIECCy-
aJIbHBIX JEMCTBUI MOTYT TaKXKe Ha3HayaTbCsl CYIOM, pacCMaTpUBAIOLIMM JEJI0,
B TeX cllyyasix, Korga HeoOXOIMMO OIpeNeanuTh BpEMs COBEPLUEHUS] TOTO WU
MHOTO MPOLECCYaTbHOTO IEUCTBUSI, a 3aKOHHBII CPOK OTCYTCTBYET UM BO3HU-
KaloT 00CTOSITENIbCTBA, HE TIO3BOJISIOLIME COBEPIIUTD OMpPEAeTIeHHbIE TIPOLec-
CyaJibHbIE ICCTBUS B YCTAHOBJIEHHBI 3aKOHOM CpOK.

INpoueccyasibHbIE CPOKH, UCUMCIISIEMbIE NIEPHOIAMH BPEMEHH, MOTYT 1C-
YUCTATHCS, KaK MPaBUJIO, THAMU, a B HEKOTOPBIX CIIy4YasiX U MecsliaMu, U MO-
ryT Kak conepxatbes B I'TIK, Tak u ycTaHaBIMBaTBCS CYIOM.

Cpoku, ompenensieMble YKa3aHHUEM HA COObITHE, KOTOPOE J0JIKHO Ha-
CTYNUTh, MOTYT OBITH CBSI3aHBl KaK C MPUOCTAHOBJIEHHUEM IPOU3BOIACTBA IO
Jeqy, TaK U C MPOLECCYaTbHBIM MOPSIAKOM COBEPIIEHUS] OTASIbHBIX MPOLIEC-
CyaJbHBIX NEMCTBUIA, TTOCIEN0BATEbHOCTh KOTOPBIX OMpeneieHa 3aKOHOM.
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Hpoueccyaﬂbmﬂe CPOKH, UCYHUCJIAEMBbIC YaCcaMU U TOYHBIMHA KaJCHIAPHbI-
mu garamud. PaccmarprBaemble BUIIbI CPOKOB CBSI3aHbl C TOYHBIM yKa3aHUEM
BPEMEHM COBEPILUEHUS IEUCTBUI, KOTOPbIE TOJKHBI ObITh BBIIOJHEHBI B TOYHO
OIpeeIEeHHOE BpEMSsl, U OIPEEISIIOTCS YacaMy WM YKa3aHUEM Ha TOUYHYIO Ka-
JICHIApHYIO JaTy.

Cpoku 1)1 IeiiCTBHii, COBEpIIAEMbIX CAMUM CyAoM (cyabeii), Bceroa
yCTaHaBJIMBAIOTCS 3aKOHOM M OXBaTbIBalOT BECb KOMIUIEKC MPOLECCYaTbHbIX
NEeMCTBUI, COBEpLIAEMbIX Ha PA3JIMUHBIX CTaIUSIX CYAONPOU3BOICTBA.

Ilpu npou3BoACTBE B Cy/ie MEPBOM MHCTAHLIMU 3aKOHOAATE/b YCTaHABIUBA-
€T JUISL CyAa CJeayrolue MpolieccyalbHble CPOKMU:

* CPOK BBIHECEHMSI CyIeOHOro MpUKasa;

* CpPOK PacCMOTpPEHHS BOIPOCa O MPUHSITUU UCKOBOTO 3asiBJCHUS CYIOM

K CBOEMY TPOU3BOICTBY;

* CPOK JUISl pACCMOTPEHUS U pa3pellieHus] TPaXIaHCKUX AeT;

* CPOK COCTaBJIEHUSI MOTMBMPOBAHHOTO PELICHUS;

* CPOK BBICBUIKH CYyI€OHOTO pelleHUs;

* CpOK HamnpaBJIeHMs OIpeAesieHus Cyaa JulaM, y4acTBYIOLIUM B AeJie;

* CpOK COCTaBJIeHUs U MOAMUCAHMS MPOTOKOJA CyneOHOro 3aceiaHusl;

* CPOK pacCMOTPEHUSI CYJOM 3aMeUYaHUii Ha MPOTOKOJ CyIeOHOro 3acelaHusl;

* CPOK pacCMOTPEHHS 3asBJICHUS T10 JieJlaM O 3alluTe U30UpaTebHBIX IPaB
U TIpaBa Ha yyacTue B pedepeHayMe;

* CpPOK pacCMOTpEHHUS 3asiBJI€HMUSI O NMPU3HAHUU HENEeUCTBUTETbHBIMU
yTpayeHHBIX IIEHHO OyMaru Ha MpeabsiBUTE/s WIM OPASPHOU LIEHHOM
OyMmaru u 0 BOCCTAaHOBJIEHUU MPaB 0 HUM;

* CPOK MCHOJIHEHUS CyIeOHOro MOpyYeHUs U Ip.

Korna st coBeplilieHUst KOHKPETHOTO MPOLIECCyaTbHOTO ACUCTBUS 3aKOHOM
CPOK H€ YCTaHOBJICH, Npagom HAa3Hauumo e2o Hadeasemcs cyo. (cyoes). llpu
YCTAHOBJIEHUM CPOKOB ISl JINLI, YYaCTBYIOILLMX B JieJie, CYyIl BIIpaBe:

* OTCPOYUTbH WJIKM PACCPOUYUTH OJHOW CTOPOHE WJIKM OOEMM CTOPOHAM YIlia-
Ty rocynapctBeHHoi nouutnHsl (cT. 90 T'TIK);

* Ha3Ha4YuTh JJIS 3asBUTEJISI CPOK MCIPABJIEHUS] HENOCTaTKOB, TMPEIsiT-
CTBYIOLIMX MPUHATUIO UCKOBOTO 3asiBieHus1 (ct. 136 T'TIK);

* MpM MOATOTOBKE Jiesa K CyIeOHOMY pa30MpaTesibCTBY CyIbsl YKa3bIBaeT CTO-
pPOHaM U APYTUM JIMLIAM, YYaCTBYIOLIUM B JIeJie, IEUCTBUSI, KOTOPbIE UM HEOD-
XOIMMO COBEPILUTD, U CPOKHM COBeplleHUs Takux AeiictBuii (ct. 147 I'TIK);

*  ONpeaesuTh CPOK OTIIOXKEHUST paddupaTenncTBa aena (ct. 169 I'TIK);

* OIpeAeauThb CpoK ucroaHeHus pemeHus (ct. 204 T'TIK);

* OTCPOYMTb WJIM PACCPOUYUTH HUCITOJIHEHUE CYAeOHOTO MOCTAaHOBJIEHUS
(cT.203,434TTIK);
* 00paTuTh pelleHre K HeMeieHHOMY ucnojHeHuo (cT. 212 T'TIK) u 1. 1.

BepHyTbCa B kaTanor y4eOHMKOB U MOHOrpacumi
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Y3HalTe CTOMMOCTb HanucaHusi Ha 3aka3 CTYAEHYECKUX U acnpaHTCKUx paboT
62 ht%é%ﬁ??c’iﬂﬁ#o‘?{é’c%p""2000-pq””éB&ﬁ;%E&'R}&fﬁoﬂ?m BKM K aK3ameHy 63

Bonpoc 29. MoHsTne n Ha3HayeHue cyaeOHbIX pacxonoB

OTBET

CyMMBI, BbITJTAYMBaEMble 3aMHTEPECOBAHHBIMU JIMLIAMU B CBSI3U C MPOU3-
BOJACTBOM IO TpaXIaHCKOMY ey, Ha3blBalOTCs CYAeOHBIMU pacxojamMu U
BKJIIOYAIOT TOCYIapCTBEHHYIO MOUUIMHY M U3IEPXKU, CBSI3aHHBIE C PACCMOT-
penueM aena (ct. 88 I'TIK).

Llenu B3bICKaHMS CYIEOHBIX PaCXOJ0B — KOMIIEHCAlIMOHHAsI, KapaTeJbHast
1 peBeHTuBHas1. KoMmmneHcaloHHas HarpaBjieHa Ha BO3MeEIIeHe TOCy1apCTBY
yacTu OIOMKETHBIX CPEACTB, BbIAEJISIEMbIX Ha COAEpXKaHUE arrnapara CyloB U
1X MaTeprajbHO-TeXHUYeCKoe ocHallleHue. KaparenbHast mpeacrasisieT coooi
MpUMEHEHUE TOTOJIHUTEIbHON I0pUANYECKON CAHKIIUY K HeJOOPOCOBECTHOMY
JIVILy ITyTEM BO3JIOXKEHMsI Ha Hero yruiaThl cymeOHbIX pacxomoB (cT. 98-103
I'TIK). IIpeBeHTUBHAs 3aKJi04aeTcsi B MOOYXKIEHUU MOJKHUKOB WMJIM MHBIX
00s13aHHBIX JIUL K JOOPOBOJBHOMY MCIIOJIHEHUIO 00SI3aHHOCTEH mepel ympa-
BOMOYEHHBIMM CyOBEKTaMU, B MPEAYNPEXIECHUM HEOCHOBATEIbHBIX OOpallie-
HUI B Cy, a TakKe 3J10YIOTpeOIeHUid IpoliecCyaJbHbBIMU MpaBaMU CTOPOH U
JIPYTUX JIUILI, YYaCTBYIOIIUX B JEJe.

Bonpoc 30. MocypapcTBeHHas nownmHa
OTBET

TI'ocynapcTBenHas nouumHa — ycTaHOBJIeHHbI Hanorossim konekcom Poc-
cuiickoit Denepanu, o6si3aTebHbIM WU ACHCTBYIOIIMI Ha BCEl TEpPUTOPUU
Poccuiickoit Penepanu 1iarex, B3MMaeMblil 3a COBEpILICHUE IOPUANYECKU
3HAYUMBbIX ,ElCﬁCTBI/lfl 0o BbIJa4y JOKYMCHTOB YIIOJITHOMOYCHHBIMU Ha TO opra-
HaMU WJIN OOJI2KHOCTHBIMU JIMLIAMU.

[1py mpou3BoACTBE TPAXXAAHCKUX €] B Cylax MOLUIMHA B3UMAETCS:

* C MCKOBBIX 3asIBJIEHUI (l'lepBOHa‘-[aJ'[beIX n BCTpC‘-lelX);

* C 3asBJICHUI TPETbUX JIUL, 3asIBJISIIOLIMX CAMOCTOSITEIbHbIE TPEOOBaAHUSI

Ha MpeIMET CIopa B YK€ Ha4yaTOM IPOLIECCE;

* C 3ajBJICHUI HAa HEMPaBOMEPHBIE NEHCTBUS OPraHOB rOCYAapCTBEHHOIO
yIpaBJeHUs], 0OIIECTBEHHBIX OpraHU3alMiA U JOKHOCTHBIX JIUII, YIIEM-
JIIOLIMe TpaBa TPaxaaH;

* C3asBJIEHUI 1O nenaM ocoboro Mpou3BOJCTBA;

* ¢ KaccalMOHHBIX Xaji00, a TAaKKe 3a BblIAYy CyIOM KOMUI (I1yOJUKaTOB)
JOKYMEHTOB, HaXOIAIIMXCA B JIEJIE.

[1pu 3ameHe cynoM NMepBOHAYATBHOTO UCTLA C €r0 COMIaCHsl APYTUM JIULIOM

l'lOCJ'leﬂ,Hl/lﬁ yIU1a4yMBacT MOULJIMHY Ha 06]J_lI/lX OCHOBAHUAIX.

B cyyae BBIOBITUSI U3 Jicja I€pBOHaAvYaJIbHOIO UCTLA U 3aMCHBI €ro IrpaBo-
MPEEeMHUKOM MOILLIJIMHA B3bICKMBAETCSl C TPABONPEEMHMKA, €CJIM OHAa He Oblia
yiuiau€Ha nepBoHadyaJlbHbIM UCTLHOM.

Koma Cyabsl BBIACIACT OAHO MJIM HECKOJBKO M3 COCAMHCHHBIX MCKOBBIX
TpeOOBaHUIi B OTAEIbHOE MPOU3BOJACTBO, MOLILIMHA, YIIJIaYeHHAs IIPU MPEIbsIB-
JICHUU UCKa, HEC IICPCCUYUTHIBACTCA U HEC BO3BpAIIACTCH. ITo BbIACJICHHOMY OT-
JCJIbHO NMPOU3BOACTBY IMOLIJIMHA BTOPUYHO HE YIIJIAaYMBaCTCH.

ITo moBTOPHO MpeabSIBICHHBIM UCKaM, KOTOpbIe paHee ObLIM OCTaBIeHbI 6e3
paccMOTpeHMs, TOLLIIMHA YIIJIauMBaeTCsl BHOBb Ha OOILIMX OCHOBaHUSX. [1pu aTOM,
€CJIU B CBSI31 C OCTaBJIEHUEM MCKOB 0€3 paCCMOTPEHMSI MOLUIMHA TOAJIeXalla BO3-
BpaTy, HO He Obla BO3BpallleHa, K MOBTOPHO 0aBa€MOMY UCKOBOMY 3asIBJIEHUIO
MOXKET OBITb IMPUJIOXKEH l'leBOHa‘{aJ'Ibelﬁ JOKYMCHT 00 yIiaTe IouuiMHbI, €CJIU
HE UCTEK FOAUYHBINA CPOK CO AHS 3aUUCIIEHUS €€ B OIOKET.

B3umaeTcs Takoke nouiMHa ¢ ICKOB 00 U3MEHEHUHU pa3Mepa U CPOKOB IUia-
TEeXEH, NPeIbsIBICHHBIX MOCJE BCTYIUIEHUS B 3aKOHHYIO CUJIy PELIEHUSs, KOTO-
PBIM C OTBETYMKA MPUCYXIEHBI NEPUOANYECKE TIIaTeX. DTO MPaBUIO MPpU-
MCHSICTCA B CiaydyadaX NpeaAbABICHUA TaKUX MCKOB JIMLIaAMU, 00s13aHHBIMU IO
3aKOHY yIlUta4ynBaTb aJIMMCHTHI.

BepHyTbCA B kaTanor yuebH1KoB 1 MoHorpaduin
http://ly4ebHnkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 31. CynebHble n3nepxku

OTBET

CyneOHble U3AEPXKKU — 3TO BHITIJIAUMBAEMbIe CTOPOHAMU Y TPETHUMU JIV-
11aMU IEHEXHbIE CyMMbI, BHOCMMBbIE Ha IETIO3UTHBIN CUET Cy/a, peIHa3HauYeH-
Hble CyOBeKTaM, COIEMCTBYIOIIUM OCYIIECTBICHUIO MPABOCYANS, a TAKXKE NMHbBIE
pacxofipl, CBSI3aHHBIE C TIPOU3BOJCTBOM TIO /Iy, U IEHEXKHbIE KOMIIEHCALINH,
B3bICKMBaEMbI€ B MOJIb3Y JAPYTON CTOPOHBI MO PEIIEHUIO CyJla CO CTOPOHBI, He-
M0OPOCOBECTHO 3asiBMBIIIE HEOCHOBATEIbHBIN WCK WU CIIOP OTHOCUTEIBHO
ucka Jubo cHUCTeMaTUYeCKU TMPOTUBOJEHCTBOBABIIEN TPABUJIBHOMY M CBOE-
BPEMEHHOMY PacCMOTPEHUIO W Pa3pelieHuno Jeia.

CyneOHbIe M3IEePXKKHU CKIIaIbIBAIOTCS U3 CyMM:

*  TIOJIEXAIUX BBITIJIATe CBUAETENSIM M 9KCTIepTaM, Criel[MaaucTaM 1 nepe-

BOIUYUKAM;
* pacxofloB Ma TMPOe3[ CTOPOH W TPEThUX JIWII, TOHECEHHBIX UMW B CBSI3U
C SIBKOM B CyI;

*  PacxONOB Ha OTUIATY YCJIYT TIpeICTaBUTENIEH;

*  pacxofioB, CBSI3aHHBIX C TTPOM3BOACTBOM OCMOTpPA Ha MECTE;

* KOMITeHcaluuil 3a (HaKTUYECKYyl0 TOTEPI0 BPEMEHUW B COOTBETCTBUU

co ct. 99 I'TIK;

* CBSI3aHHBIX C PaCCMOTPEHHUEM Jiejla MOYTOBBIX PACXOA0B, TTOHECEHHBIX

CTOpPOHAMU;
* JIpYTUX, MPU3HAHHBIX CYIOM HEOOXOMUMBIX PACXOI0B (HApUMep pacxo-
JIOB TIO PO3BICKY OTBETYMKA).

CBuzeTensiM, 3KcrepTaMm, CrieliMaiicTaM 1 TiepeBoOIYMKaM BO3MEIIAIOTCS pac-
XOJIbl, TIOHECEHHbIE MU B CBSI3U C SIBKOU B CyJI TI0 MPOE3AY U MPOXMUBAHUIO, a
TaKXe BbITUTAYMBAIOTCSI CyTouHbIe. [1opsimok v pazMepbl BO3MEIIEHUST PaCXOIOB
U BBITIJIATHI BO3HATPAXKICHUS 3KCIIEPTaM U CBUIETENSIM CYIOB OOILEN IOpUCANK-
uu peryaupyores (momumo I'TIK P®) MnHcTpykiueii o mopsiake v pa3mepax
BO3MEIICHUST PACXOIOB U BBITIJIATHl BOZHATPAXKIEHUS JIULIAM B CBSI3U C MX BBI30-
BOM B OpraHbl JO3HAHMS, TIPEABAPUTEBHOTO CJIEACTBUS, IPOKYPATYPy WIK B CY/I,
yrBepxkaeHHoi [locranosnenueM Coseta MunuctpoB PCOCP or 14 uronsa

1990 r. Ne 245.

CBuUaETENISIM BBITUIAYUBAIOTCS CYMMBI 32 OTBJIEYEHME X OT TPYAOBOM aesi-
TEJIbHOCTU MCXOMsl M3 CPEelHEero 3apaboTKa MO OCHOBHOMY MECTY pabOThI.
HepaboTatomuM cBumeTensiM BbITUIAaYMBAETCSl AEHEXHOE BO3HATpaXIeHue
3a OTBJICYEHME WX OT MX MOBCEAHEBHbBIX 3aHSATUI M3 pacueTa YCTAaHOBJIEHHOTO
3aKOHOM MWHMMAaJIbHOTO pa3Mepa OIJIaThl Tpy/a.

DKCHepThl, CIENUATUCTHI MOTYYaloT OIjiaTy TPylda 3a BBITIOJIHEHHYIO UMU
paboTy IO MOPYUYEHHUIO Cya, eclid 3Ta paboTa He BXOAUT B KPYT UX CIIY>KEOHBIX
00s13aHHOCTEe KaK pabOTHUKOB TOCYNAapCTBEHHOW opraHusauuu. Pasmep

OTUTATHI TPY/A OTIPEIEIIIETCS CYIOM IO COTJIaCOBAaHUIO CO CTOPOHAMHU M TIO CO-
TJIAIIEHUIO C OKCITepTaMU,CTIeIIMaTNCTaMH.

CyMMBI, TTOIeKallle BbIIade CBUACTENSIM M SKCIIepTaM, BHITUTAYUBAIOTCS
Ha OCHOBAHUU ONpeACICHUS Cyla HEMEIJICHHO TI0 BBHITTOJIHEHUY 3TUMU JIUTIA-
MU CBOMX OOSI3aHHOCTE! HE3aBMCHMO OT (DaKTUIECKOTO TMOJyYeHUs] U B3bIC-
KaHUsI CO CTOPOH CyaeOHBIX pacxomoB. Bmecte ¢ Tem cr. 96 I'TIK mpenycmar-
pUBaeT TOICTPAaXOBHIBAIONINI BapUaHT KOMIICHCAIIUM OYIYIUX pPACXOIOB,
003BIBAIOIINI CTOPOHBI BHOCUTH BITepe]] Ha OAHKOBCKUI CUET YIpaBJICHUS
(otmena) CynebHoro mermapraMeHTa cyobekta Poccuiickoit denepanuu cym-
MBI, TIOJUTEKAIIMe BBITUIATEe CBUIETENISIM, OKCIIepTaM | crielinanrctaM. He BHo-
CAT TaKWe CYMMBI TOJBKO CTOPOHBI, KOTOPBbIE OCBOOOXKICHBI OT YIUIATHI CY-
NeOHBIX pacXomoB. B mociemHeM ciiydae BBITUIATHI TIPOM3BOIATCS M3 CPEICTB
OromKeTa, OTITyCKaeMbIX IO cMeTe. B TakoM Xe TMopsiIKe OIIauynuBaloTCsT pac-
XOIIbI, CBSI3aHHBIE C TTPOBEICHNUEM OCMOTpA Ha MecTe.

B 4. 2 cr. 120 I'TIK 3akoHOmaTe b IpeaycMaTprUBacT B3BICKAHUE PacXOIOB
10 PO3bICKY OTBETYMKA TYTEM BbIIaul CyIeOHOTO IpHMKa3a Ha OCHOBaHWM 3a-
SIBJICHUST OpraHa BHYTPEHHUX JIeJI WIM OpraHa HaJIOTOBOM TMOJWIIAN, OCTABJISIS
6e3 BHUMaHUST BOTIPOC O BO3MEIIIEHUH PACXOIOB IO PO3BICKY TOJKHUKA, YKIIO-
HSIIOIIETOCST OT UCTIOJIHEHUST CyIeOHOTO pellieHns. BMecTe ¢ TeM Takue pacxo-
IIbI, TIO-BUIUMOMY, CJIEAyeT OTHOCUTBH K MPOYMM pacxoiaM, OroBaprBacMbIM
B I § cT. 94 T'TIK.

B crapoit pepakumu I'TIK mopsimox B3mMaHus CymeOHBIX pacXxodoB, CBSI-
3aHHBIX C PO3BICKOM JIOJKHUKA, OBUT IpeaycMoTpeH B cT. 352. Pacxombl mo
PO3BICKY JIUIIA, YKIOHSIOMIETOCS OT YIJIaThl MPUIUTAIOIINXCS ¢ HETO TIaTe-
JKel, B3BICKMBAIOTCS CYIOM IO MECTy OOHapyXeHMS NOJIKHHWKA B YCTaHOB-
JICHHOM 3aKOHOIATEJIbCTBOM pa3Mepe B JOXOJ TOCYIapCTBa TakXKe IO HMCKY
OpraHoOB BHYTPEHHHUX JCJI.

ITo memam o B3bICKAHUM aJTMMEHTOB, B CJTyJac BBITIIATHI TIOCOOMIA Ha HECOBEP-
IEHHOJIETHUX JIeTel, B TIepUO PO3bICKA MX POIUTENICH Cymbsl IO 3asBICHUIO
opraHa BHYTPEHHUX Jiel BBIHOCUT OTIpeNie/IeHNe O BbIIaue MCITOJHUTEIbHOTO
JIMCTa Ha B3BICKAHME C TOJDKHUKA PacXOOB IO €ro po3bicKy. [1pu perreHny Bo-
Tpoca O BbIIaue TAKOTO MCTIOJTHUTETLHOTO JINCTA CYIbe HAIUIEXKUT BBI3BATh JIUIIO,
B OTHOIIIEHUH KOTOPOTO ObIT OOBSBICH PO3BICK, M BBICIYIIATL €T0 OOBICHEHMS.
Ecnu cynbst ycTaHOBUIT, YTO PO3BICK OBbIT 0OBSIBIIEH HEOOOCHOBAHHO, OH BITPaBe
BBIHECTH OTIpe/iesieHre 00 0TKa3e B Bblade UCTIOTHUTEIBHOTO JIUCTA.

BepHyTbcs B kaTanor yqe6HMKo§ n nggHorpachﬁ
http://yqe6an<M.MchopMZOOO.pcbfu&]ebniki.shtml
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AaHCKHN

Bonpoc 32. Pacnpepenenve cynebHbIX pacxonoB

OTBET

IIpu BEIHECEHMM pEIIeHHUsI TIO0 TPaXKTaHCKOMY JeTy Cya (CyIbst) MOJDKeH YKa-
3aTb B €T0 PE30JIOTUBHOI YacTu 11a pacIipele/ieHue CyaeOHbIX pacxonos (cT. 198
I'TIK) ¢ ygerom mpaBuii, 3aKperuieHHBIX B cT. 98-103 I'TIK.

B cootBerctBum co cr. 98 I'TIK cTopoHe, B Mojib3y KOTOPOil COCTOSIIOCH pe-
IeHWe, CyI MPUCYXIAeT C APYTOil CTOPOHBI BCE MMOHECEHHBIE IO Jey Cyned-
HBIe pacXoflbl, 3a UCKITIOYCHUEM CITyJ9aeB, €CJIM BHI30OB CBUIETENICH, Ha3Hayue-
HYeE 9KCTIePTOB, TIPUBJICUCHUE CIICIIUAIMCTOB U APYTHe ASUCTBYS, TTOIeKaIIre
oIuIaTe, OCYIIECTBISIOTCS 10 MHULIMATHBe cyma. OTcrofa MpaBo Ha BO3Mellle-
HHE PacXoJ0B TOJIyYaeT Ta CTOPOHA, KOTOpasi BHIMTPBIBAET TPOIIECC U YKe BbI-
IJIaTWJIA OTIpeleSIeHHBIE CYMMBI B CUET TOCYIapCTBEHHOM TOIITMHBI U U3IEP-
KeK, CBA3aHHBIX C pACCMOTPEHHUEM Jea.

IMpourpasiias mpolecc CTOpOHa BO3MEIIAET YKa3aHHbBIE PaCcXOIbl B JIIOOOM
ciydae. 3aKOH 0CBOOOXIAaeT KOHKPETHBIX JIUIL JIUIIb OT YIUIAThI CyIeOHBIX pac-
XOIIOB B JIOXOJ TOCYIapcTBa. A MeXIy co0Oil CTOPOHBI pacCUMTBHIBAIOTCS TIO
TIPUHIIMITY TTOJTHOTO MM YaCTUYHOTO BO3MEIICHUSI.

IIpaBo Ha YacTUYHOE BO3MEILIEHWE BO3HMKAET, ECIM MCK YIOBJIECTBOPEH HE
TOJTHOCTBIO. B TakoM ciydae McTell ToJTydaeT MOHECEHHbIE PAcXOIbl MPOTIOP-
LIMOHAJILHO pa3Mepy YIOBJIETBOPEHHON YacTU MCKOBBIX TPEOOBAHMIA.

ITpn yacTMYHOM YIOBJIETBOPEHUH TPETbSIBICHHOTO MCKA MPaBO Ha BO3MeE-
IIeHUE TIOHECEHHBIX CYICOHBIX PACXOMIOB TOJTyYaeT OTBETUMK, HO yXKe MPOITop-
LIMOHAJILHO TOM YacTH TpeOOBaHMI, B KOTOPOI MCTITy OTKa3aHo.

AHAJIOTUYHOE TIPaBUJIO NEHCTBYET U TPHM B3BICKAHWU PACXOMOB ITO Tocyaap-
CTBEHHOM TOIIUTMHE, BHECEHHOW CTOPOHAMMU TIPU ITofavye KacCallMOHHBIX KaJio0.

ITpu oTKa3e UCTIA OT MICKa TIOHECEHHBIE M PAcXOIbl OTBETYMKOM HE BO3MeE-
marotcs. Mcrell Bo3aMelaeT OTBETYMKY PacXObl, TIOHECEHHBIE UM B CBSI3H C
BejieHMeM fiea. Eciu vctell He ToaepskuBaeT CBOMX TPeOOBaHWIA BCICICTBIE
TOOPOBOIBHOTO YIOBJIETBOPEHMSI UX OTBETYMKOM TIOCIIE TIPEABSIBICHUS MCKa,
CyI TI0 TIPOChOE MCTIA TPUCYXKIAET C OTBETUYMKA BCE TTOHECEHHBIE MCTIIOM ITO
Jey cyneOHBIe pacXoibl, B TOM YMCJIe PAcXOAbl Ha OIUIaTy MOMOIIM TpeacTa-
BUTEJIS.

Ipu 3aKTI09eHMY MUPOBOTO COTJIAIIIEHHSI CTOPOHBI TOJKHBI TPETYCMOTPETh
TTOPSITOK pacIpeaeIeHusT CYIeOHBIX PACXOI0B, B TOM YUCJIC PACXOIOB Ha OTUIa-
Ty TIoMoIM TipeacTaButeneii. CTOPOHBI BIpaBe CaMU PacIpEAeSIUTh MEXKIY
c000i CyMMBI, BHECEHHBIC B CUET YITJIAThl CyIeOHBIX PacXOMOB.

Ecnu cTopoHBI TIpU 3aKITIOUEHUH MUPOBOTO COTJIAIIICHUST HE TIPEIyCMOTpE-
JIV TaKOW TIOPSIIOK pacIpenesieHusl CyIeOHbIX pacXomoB, CYI pelaeT 3TOT BO-
TPpOC MPUMEHUTENBHO K cT. 95, 97, 99 u 100 I'TIK.

ITpu 0TKa3e MOJTHOCTHIO WJIM YaCTUIHO B MCKE OpraHaM MPOKYPaTyphl, I0pu-
IUIEeCKUM U (HGU3NYECKUM JIUTaM, OOpaTUBIIMMCS B CIydasiX, TTPeAyCMOTPEH-

HBIX 3aKOHOM, B CY/JI C 3asIBJIEHUEM B 3aIlIUTy OXpaHsSEeMbIX 3aKOHOM TIpaB U UH-
TEPEeCOB APYTUX JIUII, OTBETYMKY BO3MEILIAIOTCS 3a CUET OIO/KeTa TMTOHECEHHBIE
UM CyIeOHbIe U3IePKKH TOTHOCTBIO TUTA TIPOITOPIIMOHAIEHO TOM YacTH MCKO-
BBIX TpeOOBaHMIi, B KOTOpoi1 ucTiy otka3aHo (ct. 102 I'TIK).

Ecmu ynoBneTBOpeH MCK 00 OCBOOOXIEHWM MMYIIECTBA OT apecTa, WCTILY
BO3MEIIAIOTCS M3 CPEICTB OIOIKeTa BCe MOHECEHHBIE MM CyIeOHbIe PACXOIIbI.

W3aepxKu, TOHECEHHBIEC CYIOM B CBSI3M C PACCMOTPEHUEM JieJia, ¥ TOCyIap-
CTBEHHasl TTOILIMHA, OT YIJIaThl KOTOPBIX UCTEIl ObLT OCBOOOXICH, B3LICKHBA-
J0TCS C OTBETYMKA B JIOXOJ TOCYIAapCTBa MPOMOPIMOHATIBLHO YIOBIETBOPESHHOMN
YacTU UCKOBBIX TPEOOBaHUIA.

ITpu oTKa3e B MICKe M3AEPXKKHU, IIOHECEHHBIE CYIOM B CBSI3M C PACCMOTPEHU -
eM JieJia, B3BICKMBAIOTCS B JIOXOM TOCYIapCcTBa ¢ UCTIA, €CJIM OH He OCBOOOXKICH
OT YIUIaThl CYIeOHBIX PACXOIOB.

Ecnu uck ynoBiaeTBOpeH YaCTUYHO, a OTBETYMK OCBOOOXKICH OT YILIATHI CY-
NeOHBIX PacXOIOB, U3NEPKKU, TTOHECEHHBIE CYIOM B CBSI3W C PacCMOTpEHUEM
neia, B3BICKMBAIOTCSI B JOXOJ TOCYIApCTBa C MCTIA, HE OCBOOOXKIEHHOTO OT
VIUIATBI CYNeOHBIX PacX0I0B, MPOTIOPIIMOHATBLHO TOM YaCTH UCKOBBIX TPeOOBa-
HWii, B YIOBJIETBOPEHUU KOTOPBIX OTKA3aHO.

Korma o6e cTopoHBI 0CBOOOXKIEHBI OT YIUIATHI CYACOHBIX PacXomoB, CymeO-
HBIE U3IEePKKA OTHOCSTCS 3a cueT rocymaperBa (ct. 103 I'TIK).

Co CTOpOHBI, HEIOOPOCOBECTHO 3asIBUBIIICI HEOCHOBATEILHBIN UCK WU CTIOP
MPOTHUB MCKa WM CUCTEeMAaTUIECKU MPOTUBOACHCTBOBABIIECH MTPABUIIBHOMY U
CBOEBPEMEHHOMY PAaCCMOTPEHUIO M pa3pellieHHIO Jefia, CYI MOXKET B3bICKaTh B
TTOJTB3Y APYTOI CTOPOHBI KOMITEHCAITHIO 33 (PaKTUIECKYIO TTOTepIo pabovero Bpe-
MeHHU. Pazmep KoMIieHcaIluy OTIpeeIIeTCsT CYIOM B pa3yMHBIX TIpeesax ¢ yJe-
TOM KOHKPETHBIX 00cTosTeNbCTB (cT. 99 T'TIK).

BuHOBHOE TTOBeIeHE CTOPOHBI B TAKOM CJTydae MOKET 3aKJTI09aThCsl B He-
sIBKe 0€3 YBaKUTEIBHBIX TPUIKMH, B COKPBITHH N0Ka3aTeJIbCTB U B TIPEIOCTaB-
JICHWH 3aBEIOMO JIOXKHBIX CBeleHMi. Hapsimy co B3bICKaHUEM CYMMBI B BO3Me-
meHne (hakTUIeCKON moTepn paboduero BpeMEHM CyI BIIpaBe HAJOXUTh Ha
BUHOBHOE JINIIO MTpacd, MPUBJIeYb K OTBETCTBEHHOCTH 3a HEYBaXkeHUE K CYIy,
BO30OYIUTH YTOJIOBHOE JIEJI0 O TIOAJIOTe TOKYMEHTOB, MPEICTaBICHHBIX B Kave-
CTBE TOKa3aTeJbCTB.

W3nepxku, cBsI3aHHBIE C pACCMOTPEHHUEM KaJIoObl Ha HETTPaBOMEPHBIE Ieii -
CTBUSI OPTAaHOB TOCYIapCTBEHHOTO YITPaBJICHUSsT, OOIIECTBEHHBIX OPTaHU3alINiA,
JMOJDKHOCTHBIX JIMII, YIIEMJISTIONIE TIpaBa TpaskIaHWHA, MOTYT OBITh BO3JIOXE-
HBI Ha JIMIIO, TTOfaBIIee KajoOy, eClIM Cyl BBIHECET pellieHrue 00 OTKase B ee
VIOBJIETBOPEHUH, JIMOO Ha JTOJDKHOCTHOE JIUIIO, OpraH TOCYIapCTBEHHOTO YII-
paBJIeHUsI, OOIIECTBEHHYIO OPTaHU3alIMIo, €CIT CYIl YCTAHOBUT, UTO NEHCTBUS
WX He3aKOHHBI.
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Bonpoc 33. [okasbiBaHWe — pasHOBUAHOCTbL cyaeBGHOro
nosHaHMs 06CTOATENLCTB Aera.
dakTbl, He Tpebylolume [0Ka3biBaHUS

OTBET

CynebHoe Ao0Ka3piBaHMe — 3TO TpolieccyajibHas AesTeJIbHOCTb cyda
U YYaCTBYIOIIMX B JieJie I TI0 COOMPAaHUIO, UCCIETOBAaHUIO U OLIEHKE J0Ka3a-
TEJNbCTB C LEJbIO MPABUIBLHOTO YCTAHOBJEHUs OOCTOSTENbCTB paccMaTpuBae-
MOTO [IeJIa.

OO6cTosITENIbCTBAMU, TOAJIEXKAIIMMU BBISICHEHUIO T10 /ey, SIBJSIOTCS 10pU-
nudeckre GakTbl, ¢ KOTOPbIMU 3aKOHOJATENb CBSA3BIBAET ONPEACIEHHbIE TIPa-
BOBbIE MocaencTBusl. FOpuauyeckue GpakThl, Momiexalie BEISICHEHUIO o AeTy,
OIpENENSIOTCS MPAaBOBOM HOPMOW, PEryJupylolleil MpaBOOTHOILIEHUSI CTOPOH.

Ha cyn B coctsizaTesibHOM Tpolecce 10 jejlaM O 3alllUTe YaCTHOIIPaBOBOTO
MHTepeca He AOJKHBI BO3JaraTbesi 00s13aHHOCTU 110 COOMPAHUIO T0KA3aTEIbCTB
U MO YCTAHOBJIEHUIO MO CBOEH MHULIMATHBE NEWCTBUTEIbHBIX OOCTOSITEILCTB
Jiefia, MOCKOJIbKY Takasi 11eJib TOKa3bIBaHUsI HE BCETra JOCTUXKKMMA B CHITY O0BEK-
TUBHBIX TPYAHOCTE BOCCTAHOBJIEHUS MOIJIMHHON KapTUHBI MPOLIEAIINX CO-
obiTuii. He ciyyaitHo B YyroJJOBHOM Tpoliecce AEHCTBYET Mpe3yMIILUsI HEBU-
HOBHOCTHM, Tpernoarariias HEBUHOBHOCTb MOI03PEeBaeMOro JIMIla, MoKa He
OyaeT JoKa3aHO 0OpaTHOE, JaXe €CU 3TO JIUIO B AeMCTBUTEILHOCTU COBEP-
LIWJIO MPECTYIUIEHUE.

BosnoxeHue 06513aHHOCTY Ha CyJl yCTaHABIMBATh AEHCTBUTEIbHbIE 00CTOS-
TeJIbCTBA JieJ1a 10 COOCTBEHHON MHUIIMATUBE U BHE 3aBUCUMOCTH OT aKTUBHOCTHU
CaMUX CTOPOH MOIJIO ObI MPUBECTH K TOMY, YTO BOIIPEKU TPeOOBAHUIO O OeCTIpU-
CTPAaCTHOCTH OH OOBEKTUBHO AEHCTBOBAI Obl B MHTEPECAX OMHON CTOPOHBI.

B rpaxxmaHckoM mpoliecce Takke AeHCTBYET MPe3yMIIIMsI, COMJIACHO KOTOPOit
Ha OTBETYMKA HE MOXKET ObITh BO3JIOXXEHA OTBETCTBEHHOCTD, €CJTM UCTEI] He ToKa-
3aJ1 00CTOSATENbCTBA, MOATBEPKIAIOIIME ero TpeboBaHUs. MCKII0OUeHUsT U3 3TOTo
00111ero MpaBujia MOTYT ObITh MPETYCMOTPEHBI JIUIbL (heaepalbHbIM 3aKOHOM,
B YaCTHOCTM MOCPENCTBOM YCTAHOBIEHUS NOKA3aTeIbCTBEHHON MPE3yMITLIUU.

Jloka3zaTeabCTBEHHAsI MIPE3yMIIIUsI HE OCBOOOXIAET UCTIIA OT 00SI3aHHOCTU
MPeACTaBIATh JOKAa3aTeIbCTBA, HO TiepepacrnpeaessieT OpeMs A0Ka3bIBaHMSI.
Hamnpumep, cornacHo 1. 1 cr. 152 I'K rpaxnmaHuH BripaBe TpeOOBaTh IO Cydy
OMPOBEPXKEHUST TOPOYALIUX ETO YeCTh, TOCTOMHCTBO WJIU JEJIOBYIO PEMyTallnio
CBeJIEHM 1, eC/IM pacpOCTPaHUBIINIA TAKWE CBEACHMS HE TOKAXET, YTO OHU CO-
OTBETCTBYIOT JeHCTBUTENbHOCTU. [lo TakoMy neny ucTell obsi3aH 10Ka3aTb
JIUIIb caM (haKT paclpoCTpaHEeHUs TIOPOYALIMX €T0 CBEACHUI OTBETYUKOM, 0051~
3aHHOCTb 10 JIOKa3bIBAHUIO APYTUX (PAKTOB JIEXKUT HA OTBETUYMKE.

ITo nenam, BO3HUKAIOIINUM U3 MyOJIUYHBIX TPABOOTHOLUIEHUI, 00S13aHHOCTH
10 TOKa3bIBAHUIO OOCTOSTENBCTB, MOCTYKUBILIUX OCHOBAaHUEM JJIs1 TIPUHSITUS
HOPMAaTHMBHOTO aKTa, €ro 3aKOHHOCTHU, a TakXke 3aKOHHOCTU OCIapMBaeMbIX
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pelleHUii U IefiCTBUIT COOTBETCTBYIOILIMX OPTaHOB U JIUILI, BO3JIaraloTcsl Ha opra-
HbI U JIMLIA, aKThl U JeHCTBUSI KOTOPBIX ocniapuBaioTcs (4. 1 ct. 249 T'TIK).

HeucrnonHeHue cropoHaMy 00SI3aHHOCTH IO JTOKAa3bIBAHUIO MOXET IMPU-
BECTU K HEeOJIaronpusTHBIM JJIsI HUX MaTepUalbHO-TIPABOBbIM MOCIEACTBUSIM.
J17151 MCTIIa OHM 3aKJTIOYAIOTCSl B MOJHOM WIM YaCTUYHOM OTKa3e eMy B MCKe,
JUISI OTBETYMKA — B YIOBJAETBOPEHUU (ITOJHOM WJIM YaCTUYHOM) 3asiBJICHHBIX
K HeMy TpeOOBaHUIA.

B 4. 1 cr. 56 I'TIK 3aKkperieHO MpaBWiIo, COTJIACHO KOTOPOMY Kaxcdds cmo-
POHA D0NJHCHA 00K A3aMb me 00CmosamenbCmea, Ha KOmopbie OHA CCbIAAemcs KaK
HQA 0CHOBAHUSI CEOUX MPEOOBAHUIL U 803PANCEHULL, eCAU UHOE He NPEOYCMOMPEHO
hedepanbHbIM 3aKOHOM.

COBOKYMHOCTb I0pUANYECKUX (PAKTOB, MO3ZHAHUE KOTOPBHIX HEOOXOMUMO TSI
paspelieHus KOHKPETHOTO Jiejia, COCTaBJSIET MO HEMY MPEAMET T0Ka3bIBaHUSI.
OH omnpenensieTcsl CyIOM Ha OCHOBaHMU TpeOOBaHUI M BO3paxkKeHUI CTOPOH,
a Takke HOPMbl MaTepuaIbHOTO MpaBa, PeryJaupylolieil CopHble OTHOUIEHUSI.

Ho He Tonbko hakThl MaTepraTbHO-MPABOBOIO XapaKTepa COCTABIISIOT Mpe/-
MET J0Ka3bIBaHUsI 10 KOHKPETHOMY JIeNTy, a TAKXKe UHbIe 00CTOSITENbCTBA, UME-
[ollMe 10 HEMY CYILIIECTBEHHOE 3HAYeHHUE.

Tax, 17151 IpaBUIBLHOTO pa3pellieHusI Jejla MHOTIAa BO3HUKAeT He0OXOAMMOCTb
YCTAHOBJIEHUSI J0KA3aTeIbCTBEHHBIX (DAKTOB, KOTOpPbIE caMU IO cede He Bie-
KYT MaTepuaJIbHO-MPABOBBIX MOCJIEACTBUI, a TUIITb UCTIOIB3YIOTCS IJIsI O3HA-
HUS (HaKTOB MaTepualbHO-TIPaBOBOro xapakrtepa. Hampumep, mo neny o Bo3-
MenieHnu Bpeaa (ct. 1064 T'K) oTBeTYMK CCchUTaeTCs Ha (haKT HAXOXKIEHUSI €ro
B JIEHb IPUYMHEHMS Bpela B IPYroil MECTHOCTH, MIPEIACTABIISISI COOTBETCTBYIO-
e nokasateabcTBa. CaMo 1o cebe OTCYTCTBUE WM HaxXOXIEHNe OTBETUMKA B
OnpeieIEHHOM MeCTe He OTHOCUTCS K OOCTOSITEIbCTBAM, COCTaBIISIIOIINM (haK-
TUYECKUI COCTaB CITIOPHOTO MPAaBOOTHOLIEHUSI, HO IaHHBIN (haKT MOXKET OIpo-
BEPrHYTh YTBEPXKIACHUE UCTLA, YTO UMEHHO OTBETUMK SIBJISIETCS MPUUYMHUTC-
JieM Bpeja.

ITo MHOTMM Nies1aM YCTaHABIMBAIOTCS TAKXKe Pa3IMUYHbIE TIPOlLiecCyalbHbIe
(akTbl, UMeloLIME 00Ilee WIK JOKATbHOE 3HAaYeHUE NIJIs1 TPaBUIILHOTO pa3pe-
meHus aena. Hampumep, uHoraa npu rnogaye 3asiBJISHUS UCTEL] TOJKEH JOKa-
3aTh (akT coboaeHus AocyneOHOro nopsigka paspeiueHus cropa (m. 1 4. 1
ct. 135 I'TIK), B ciyyae 3asiBieHUsI 00 OTBOJIE CYbM YUYacTBYIOLEe B €€ JULIO0
JIOJXKHO TOKa3aTh HAIMYME OCHOBaHUM Tt oTBona (cT. 16 I'TIK).

Takum o6pa3oMm, npeaMeT AOKA3bIBAHUS — ITO COBOKYNHOCTDb IOpHINYEC-
KUX (haKkTOB, MOMJIEKANMX YCTAHOBJIEHHUIO M0 KOHKPETHOMY AE1Y.

B usbatue us obiuero mpasmia 3akoH (cT. 61 T'TIK) ykasbiBaer cyyau, KOr-
Jla OTpeAeeHHble O0CTOSITEeNbCTBA (I0pUanyecKre (akThl) He HYXAAITCS B
JIOKa3bIBAHUU U CUMTAIOTCS YCTAHOBAEHHBIMU 0€3 MOATBEPXKACHUS UX T0Ka3a-
TEJIbCTBAMM; TPM 3TOM JIMLA, YYACTBYIOLIME B A€jie, OCBOOOXIAIOTCS OT IOKa-
3bIBAaHUSI TAKMX OOCTOSITESLCTB.

BepHyTbCa B kaTanor y4eOHMKOB U MOHOrpacumi
http://ly4ebHukn.nHdopm2000.pd/uchebniki.shtml
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OO01IeN3BECTHRIM SIBIISIETCST TAKOM (DAKT, CBENEHUS O KOTOPOM IIUPOKO W3-
BECTHBI, B TOM YHCJIe CTOPOHAM 1 CaMUM CYIbsM. JloKa3bIBaHME €TO BCIICICTBHC
OUYEBUIHOCTH M3JIUIITHE, HO JJIST OCBOOOXICHUST CTOPOH M WHBIX JIUII, YYaCTBY-
IOIMX B AeJie, OT MOKa3bIBaHMS COOTBETCTBYIONIETO (haKTa CyI MOJDKEH IpH-
3HATh €r0 OOIIEU3BECTHBIM.

BeiBon 00 006111€M3BECTHOCTY (haKTa MOXET CeIaTh Cyl 1000 WHCTAaHIIUU
10 COOCTBEHHOI MHUIIMATUBE WY TI0 XOIaTalCTBY JIMIIa, KOTOPOE CChUTACTCST Ha
JAHHEI (haKT B 000CHOBaHME CBOMX TPeOOBaHMI WM Bo3paxkeHmii. Kak mpaBu-
JIO, COOTBETCTBYIOIIIEE PEllIeHNe MPUHUMAETCS B TIepBOil MHCTAHIIMK TP TTOITO-
TOBKE JieJla K CyieOHOMY pa3dupaTeIbcTBY, B CBSI3M C YeM He TpeOyeTcsl, YTOObI
B TTONTBEPKICHNE OOIIEU3BECTHOTO (haKTa MPeICTABISUIMCH T0KA3aTeIbCTRA.

CTOpOHHI M ApYTHE JINIA, YIACTBYIOIINE B Jiesie, OCBOOOXKIAIOTCS OT TOKa-
3BIBAHUST MPEIOIUIIMAIBHO YCTaHOBICHHBIX (MpeApelIeHHbIX) (aKkToB, TO-
CKOJIbKY OHU YK€ YCTAHOBJICHBI BCTYIMBIIUM B 3aKOHHYIO CHJTY CyIeOHBIM
ITOCTaHOBJICHUEM, TTOIBEPTaTh COMHEHUIO TIPaBMIBHOCTh KOTOPOTO TIPU pac-
CMOTPEHUU JAPYTOTo JAejia HEeT 3aKOHHBIX ocHoBaHWi. Heo6XxoauMbIM ycio-
BHEM OCBOOOXICHHUS OT IMTOBTOPHOTO JOKAa3bIBAaHUS TEX € OOCTOSITENICTB U
3amnpeTra uX ocTlapyuBaHUs SIBJISIETCS HEM3MEHHOCTh CTOPOH M IPYTHUX JIMII, yda-
CTBYIOIIIX B JEJiE.

Ipenenpl MperoaUIINaTLHOTO 3HAaYeHUS (haKTOB, YCTAHOBJIEHHBIX BCTYITHB-
MM B 3aKOHHYIO CHJTy CyIeOHBIM ITOCTaHOBJIEHHEM, PAcTIPOCTPAHSIOTCS He
TOJIBKO Ha JINII, HEITOCPEACTBEHHO yJacTBOBABIIUX B JeJie, HO U Ha UX TTPaBO-
npeeMHUKOB (cT. 44 T'TIK).

ITon cymeOHBIMM TTOCTAHOBJICHUSMU TIO JeJlaM, pAaCCMOTPEHHBIM B TIOPSIIKE
TPaXIaHCKOTO CYIOIPOU3BOACTBA CYIOM OOIIEH IOPUCIUKIINU, CIIeAyeT TTOHM-
MaTb CyIeOHBIe TTPUKAa3bl, PeIIeHUS 1 ofpenereHus cyna. CoOOTBEeTCTBEHHO B3a-
MMHOU TIpEIoIuIeit Ha3BaHHBIE CyIeOHbIe TTIOCTAHOBICHMS CBSI3aHbI HE TOJBKO
¢ COOCTBEHHO pellleHreM apOUTPaKHOTO Cyla, HO TaKKe C eT0 TIOCTAaHOBJICHUEM
u onpenenenueM (ct. 15 ATIK).

B ITocranosnenuu Ilnenyma BepxoBHoro Cyma P® ot 19 gexabps 2003 r.
«O cyneGHOM pellleHMU» OTMEYEHO, uTo B cuiy 4. 4 cr. 61 T'TIK P® BcTynus-
IIVif B 3aKOHHYIO CHJIy TIPUTOBOP CyAa IO YTOJOBHOMY JENTy 00si3aTeNieH ISt
Cyla, paccMaTpUBAIOIIETO JIENI0 O TPakIaHCKO-TIPaBOBBIX MOCIHIENICTBUSIX Jes-
HMIA JTU1IA, B OTHOIIIEHUH KOTOPOTO BBIHECEH MPUTOBOP, JIWIIH ITO BOTIPOCAM O
TOM, IMEJTU JIU MECTO 3TU NeicTBUsA (Oe3MeiicTBE) U COBEPIICHBI I OHM TaH-
HBIM JuioM. Bce npyrue ¢hakThl momiexkar JoKa3bIBAaHWIO IO OOIIUM ITpaBU-
JIaM, TipeyCMOTpeHHBIM cT. 56 T'TIK.

IMocTaHoBNEHUS aMMUHUCTPATUBHBIX OPTaHOB HE MMEIOT TIPEIOIUIIMATBHOTO
3HAUEHUs, M YCTAaHOBJICHHBIE MU (DaKThI TIOJIEKAT JOKa3bIBAHUIO TIPY PACCMOT-
pPEHUU TPaKTAHCKOTO Jiejia. B COOTBETCTBUY ¢ KOHCTUTYLIMOHHBIM TIpaBOM Ha
cyne6Hyto 3anmTy (cr. 46 Koncrutyuu P®) mo6oe peliieHre aqMUHUCTPaTUB-
HOTO OpraHa MOXET OBITb OCITOPEHO B CYIeOHOM TIOPSIIKE.

Bonpoc 34. CyneGHoe pokasaTenbCTBO M CPEACTBa A0Ka3blBaHMS

OTBET

CseneHus o hakTax, HEOOXOMUMBIE TSI TTPaBUJILHOTO pa3pelleHus Iena, Cy/I
MOJIy4acT B TIPOIENype MOKa3aTeJbCTBEHHON IesITETbHOCTU C ITOMOIIBIO
CpeICTB JOKa3bIBaHMSI, IIEPEUMCICHHBIX B ab3are 2 4. 1 cr. 55 I'TIK.

B HoBOM ITIK mepedeHb TpollecCyadbHBIX CPEICTB TOKAa3bIBAHMS PACIIIH-
PEH 3a cueT yKa3aHUs Ha ayIuo3anicy (3ByKo3anvcK) 1 Buaeo3anucu. OmHa-
KO B CyZIeOHOM MIPaKTUKe OHU MCIIOJb30BAJINCh M PaHee C OTHECEHUEM UX K 0CO-
6011 pa3HOBMIHOCTH MHMCbMEHHBIX 1 (MJIM) BEIECTBEHHBIX TOKAa3aTeIbCTB.

Cpeny OTMEYEHHBIX CPEACTB TOKa3bIBaHUSI, KOTOPBIMU TIOJTb3YETCSI CYII TIPH
YCTAaHOBJIEHUM (haKTUIECKUX OOCTOSITENILCTB TI0 AeTy, Ha TIepBOe MECTO 3aKO-
HOAATelb CTABUT OOBSICHEHMSI CTOPOH U TpeThux Juil (cT. 68 T'TIK).

VYyacTBys B Tpoliecce, CTOPOHBI U TPETbU JIMIA BBICKA3BIBAIOT CYXKICHUS
HO pa3IMYHBIM BOIIPOCAM YCTAaHOBJICHUS OOCTOSITEILCTB JIeJa, 110 TTIOBOIY pa3-
peleHNsT Pa3MUYHBIX XOMATAaWCTB, COBEPINCHUS PACIIOPSAUTEIbHBIX Ieii-
CTBUIA, WCCIIEOBaHUS N0Ka3aTebCTB U T. . [Ip 3TOM 0OBICHEHUST CTOPOH
U TPETBUX JINII SIBJITIOTCS JOKa3aTeJbCTBAMM JIUIIb B TOW YacTHU, B KOTOPOIA
OHW cofiepKaT cBeleHNs O (pakTax, BXOMSIINX B TIpeAMET JoKa3biBaHus. Oco-
OGEHHOCTh ATOTO CPENCTBAa AOKA3bIBAHMS COCTOUT B TOM, YTO CYyI IOJIy4aeT
CBelicHUs 0 (paKkTax OT JIUII, 3aMHTEPECOBAHHBIX B TTOJIOXUTEIBHOM JIJIST HUX
HCXOJIe IejIa, a TIOTOMY OIleHKa TaKUX J0Ka3aTeJbCTB 00 beKTUBHO MOXKET BOC-
MMPUHUMATBCS CYIOM JIMIIL HapSAy ¢ MCCIAeNOBaHUEM IPYTUX CPEICTB JOKa-
3piBaHUsI. CBOM OOBSICHEHUSI CTOPOHBI U TPETHU JIMIIA MOTYT 1aBaTh KaK MUCh-
MEHHO, TaK 1 YCTHO.

Oco60it pa3HOBUIHOCTHIO OOBSICHEHUI CTOPOH SIBJISIETCS IPU3HAHKUE-00bSIC-
HEHMe, B KOTOPOM CTOPOHA TIPM3HAET ONpeNeIeHHBIN (GaKT WK psin (GakToB,
TTOJIOKEHHBIX APYrOil CTOPOHOM B OCHOBaHWE CBOMX TPpeOOBaHWI MM BO3pa-
xeHuii. TeM He MeHee TTpU3HAHUE CTOPOHON (HaKTOB He SIBAIAETCS IS Cyna
00s13aTeIBHBIM 1 HE TIPEAOTIPEeiIeT CyneOHOTO peleHUsT 10 IeIy.

Cyn BIpaBe cUMTaTh MPU3HAHHBIN (DAKT YCTAHOBJICHHBIM JIMIID B TOM CITy-
yae, eClii Y HeTro He BO3HUKAEeT COMHEHUI B TOM, YTO TIPU3HAHKE COOTBETCTBY-
€T NeHCTBUTEEHBIM OOCTOSITEIbCTBAM Jiela M He OBIJIO COBEPIIEHO CTOPOHOM
WO IEUCTBUEM KaKOTO-TM00 0OMaHa, 3a0JTyKIeHWsI, TaBICHUST I COKPBITHS
HWCTUHBI TIO JIEITy.

JlocTaTOYHO pacipoOCTPaHEHHBIMU CPEICTBAMH JOKa3bIBAaHUS IO AETY SB-
JISIIOTCS CBUAETENbCKUeE MokazaHus (ct. 69 I'TIK).

CBunereieM MOXET OBITh JIIOOOE JIMII0, KOTOPOMY M3BECTHBI KaKWe-Tru0o
00CTOSITENIbCTBA, UMEIOIINE 3HAYCHHE JJIT PacCMaTPUBAEMOTO CYIOM Jea.

B oTnuume oT CTOpPOH M TPETHUX JIMIL CBUICTENh HE MMEET IOPUAMUYCCKOM
3aMHTEPECOBAHHOCTY B MCXOJE JieJla, TaK KaK He YJacTBYeT B MaTepUaJbHO-
MPaBOBBIX OTHOIIIECHMSIX.

BepHyTbCs B kaTanor y4ebHUKOB U MOHorpadui
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Hanvuyre ocoObIXx OTHOLIEHUH (IPYXECKUX JIMOO, HAITPOTUB, HEMTPUSI3HEH-
HbIX) CBUIETENS C JIMIIAMU, YYaCTBYIOIIUMU B Jejie, 00sI3bIBACT CyIl TIIATEb-
Hee OLIEHUTb ITI0Ka3aHMs CBUAETEIS, 110 HE CIIYXKUT OCHOBAHUEM JIs1 UCKITIOYE-
HMSI TaKOTO TMOKa3aHUs U3 4ucla A0Ka3aTeJbCTB. 3aKOH HEe OrpaHUYMBaeT
BO3pacTOM BO3MOXHOCTb OBITh CBUAETENEM ITO JEJTy, 110 ECTECTBEHHO, YTO MPU
JIOTIPOCE HEKOTOPbIX JIUIL (HECOBEPILIEHHOJETHUX U IP.) U B OLIEHKE MX MOoKa3a-
HUI Cy yYUTBIBAET Pa3yMHbIE BO3PACTHBIE MPENEIbI, TTO3BOJISIONINE MPABUIIb-
HO BOCIIPUHUMATh (aKThl 00BEKTUBHOM N€HCTBUTEIBHOCTH.

K nuceMeHHbIM ToKa3aTeabcTBaM 3akoH (cT. 71 T'TIK) oTHOCUT akThl, A0TO-
BODBI, CIIPABKH, IE€JIOBYI0 KOPPECTIOHIEHIINIO, UHBIE JOKYMEHTBI U MaTepUaJbl,
BBITIOJIHEHHBIE B (hopMme 11MbpoBoit, rpaduyeckoit 3aucu, B TOM YUCJIe TIoTy-
YEHHbIE MOCPENCTBOM (PaKCUMUIBHOM, JIEKTPOHHOI WJIU IPYToii CBSI3U JIMOO
WHBIM, MO3BOJISIIOIIAM YCTAHABIUBATH JOCTOBEPHOCTb JOKYMEHTA CITIOCOOOM.
K nmucpMeHHBIM J0Ka3aTelbCTBAM OTHOCSTCSI MPUTOBOPBI M PELIECHUS Cyna,
WHbIE CyIeOHbIE MTOCTAHOBJIEHUSI, MPOTOKOJIbI COBEPLICHUSI MPOLIECCYATbHBIX
JNEMCTBUI, TPOTOKOJIBI CYIEOHBIX 3aceaHUil, TPUIIOXKEHHUS K IMMPOTOKOJIAM CO-
BEpIIEHUS MpolleccyalbHbIX NEHCTBUI (CXeMbl, KapThl, IJIaHbI, YEPTEXKHU).

B uncne cpenctB nokassiBanus (cT. 73 I'TIK) 3akoHOmaTeIbCTBO Ha3bIBAaET
BEIIECTBEHHbIE T0Ka3aTeAbCTBA. B oTMYMe OT MUChbMEHHOTO TO0KA3aTeIbCTBA,
KOTOPOE€ CBOMM COJIEP>KaHUEM CBUAECTEIBCTBYET O HAIMYMM WJIM OTCYTCTBUU
(akToB 1O Hesy, BellleCTBEHHbIE J0KA3aTeJIbCTBA CBUAETENLCTBYIOT 00 UCKO-
MBbIX (paKTax BHEITHUM BHIIOM, OTIpeIeIeHHbIMU CBOMCTBAMU, KauecTBaMU (Ha-
MpuUMep, €CIM IS Jeja BaXHO CoAepXKaHWe 3a4eTHON KHUXKKHW CTyIEHTa, TO
KHIXKA OyZeT BBICTYNaTh B IPOILECCE B KAaUYeCTBE MUCbMEHHOIO J0Ka3aTelb-
CTBa; ecly Xe JIs1 (paKTUYeCKUX 0OCTOSTENIbCTB JieJia BasKHbI CJIeIbl TTOIIM-
CTOK B KHMXKE, OHa OyneT ¢hUrypupoBaTh B KaueCTBe BEIECTBEHHOTO JOKa-
3aTenbcTBa). ClieoBaTebHO, K BEIECTBEHHBIM N0OKa3aTeIbCTBAM MOXHO
OTHECTH TIPEAMETHI, KOTOPbIE€ BHEIIHWM BUIOM, MPUCYIIMMU MM CBOMCTBaMU
MOTYT CJIY>KUTh CPEICTBOM YCTAaHOBJIEHUS OOCTOSTENIbCTB, MMEIOIIUX 3HAYe-
HUE IS Jea.

J1J1s1 UCTOIb30BaHMsI B KAYECTBE CPEACTB TOKA3bIBAHUS ayquO- U BUIE03aMu-
cu B cT. 77 I'TIK ycrtaHoBiieHO 00liliee mpaBWiIo, 00s13bIBaolIee JULO, MPeaoCcTa-
BUBIIIEE 3Ty 3aMUCh, YKa3aTh BPeMsI U YCJIOBMSI €€ MPOX3BOACTBA KaK MpU Mpea-
CTaBJICHUM TAKOM 3allCU B KaYeCTBE JOKA3aTeIbCTBA IO TPaXTaHCKOMY NNy,
TaK W IIpU 3asIBJIEHUH XOIaTalCTBa O €€ UCTpeOOBaHUM. B To e BpeMs 11 KaxX-
JIOTO U3 YKa3aHHBIX CJIy4aeB 3Ta MH(GOPMALIUSI UMEET 0co00e 3HaUeHUE.

3aKioueHre SKCIePTOB ObIBAaeT HEOOXOAMMO ISl pa3bsiCHEHUST BOSHUKAIO-
IIMX B XOI€ PACCMOTPEHMUS [IeJia BOIIPOCOB, TPEOYIOIIMX CIIEIIMAIbHBIX ITO3HA-
HUIA B 006J1aCTW HayKHW, UCKYCCTBA, TEXHUKU WJIM PEMECA; B 3TUX CIIydasix co-
rinacHo ct. 79 I'TIK cyn HazHavaeT akcnepTusy. [IpoBeaeHNe SKCTIEPTU3BI MOXET
OBITh TOPYYEHO CYIEOHO-2KCIIEPTHOMY YUPEXKIECHUIO, KOHKPETHOMY 3KCHEPTY
WJIN HECKOJIbKUM IKCIIepTaM.

opm2000.pah/napisat-diplom.shtml
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Bonpoc 35. MNpeamet n 6pemsi nokasbiBaHUS

OTBET

B 4. 1 ct. 56 T'TIK 3akpernieHo NpaBWIo, COIJIACHO KOTOPOMY Kaxcods CHo-
POHA 00NJICHA D0KA3ambme 00CcmosimenbCmea, Ha KOmopbvle OHA CCbIAAemcs KaK
Ha OCHOBAHUS C8OUX MPeDOBAHULL U 803DAJCEHUIL, eCAU UHOe He NPedyCMOMPEHO
hedepanbHbIM 3aKOHOM.

CoOBOKYMHOCTh IOpUANYECKUX (haKTOB, TO3HAHKE KOTOPHIX HEOOXOIUMO IS
paspelieHus] KOHKPETHOTO Jiejla, COCTaBJIsSIeT M0 HEMY MPEeIMeT T0Ka3bIBaHUSI.
OH omnpenensieTcs CyIoM Ha OCHOBAaHWM TpeOOBaHMI M BO3PaKEHU CTOPOH,
a TakXKe HOpMbI MaTepUaJbHOTO TpaBa, PeryJIupyollieil CIOpHbIE OTHOILICHHS.

Ho HeToJIbKO(haKThl MaTepuaJbHO-TIPABOBOIO XapaKTepa COCTaBISIOT Tpeji-
MET JI0OKa3bIBaHUsI 10 KOHKPETHOMY JIeJTy, a TAKXKe MHbIE OOCTOSITEIbCTBA, UME-
oIlIMe 10 HEMY CYILIECTBEHHOE 3HAaUCHHUE.

Tak, 1151 TpaBUILHOTO pa3pellieHusI Aejia MHOTIa BO3HUKAET HEOOXOAUMOCTD
YCTaHOBJICHUS 10Ka3aTeJIbCTBEHHBIX (DAKTOB, KOTOPhIE CaMM IO cebe He Biie-
KYT MaTepuaJbHO-TIPABOBBIX MOCJICICTBUI, a JIUIIb UCIIOIb3YIOTCS ISl TTO3HA-
Hus (akTOB MaTepHaIbHO-IIPABOBOro Xapakrepa. Hampumep, mo aeny o Bo3-
MemieHuu Bpena (ct. 1064 I'K) oTBeTunK ccbimaeTcs Ha (haKT HaXOXKIEHUS €ro
B JIeHb TIPUYMHEHUS Bpela B APYroil MECTHOCTH, TIPEACTABIISISI COOTBETCTBYIO-
e nokasareabcTBa. CaMo 1o cebe OTCYTCTBHME WIIM HAaXOXIeHUE OTBETYMKA B
oIpe/ieJIECHHOM MeCTe He OTHOCHUTCS K OOCTOSITEIbCTBAM, COCTABJISIIOIINM (haK-
TUYECKUI COCTaB CITOPHOTO MPAaBOOTHOILEHUS, HO JaHHbBIM (haKT MOXKET OIpo-
BEprHYTb YTBEPXICHWE MCTLIA, YTO UMEHHO OTBETUYMK SIBJISIETCS TTPUYMHUTE-
JIeM Bpeja.

[To MHOTMM [ieJlaM YCTaHaBJIMBAIOTCS TakKXKe pasuyHbIe MpolleccyaabHble
dakThl, UMerolIMe 00lIlee UM JJOKaJIbHOE 3HAaYeHUE ISl TTPaBUJIBHOTO pa3pe-
meHus nena. HampuMep, nHorna npu rojgave 3asiBJIeHUS UCTEL JOJIKEH JOKa-
3aTh (DaKT COOJIOACHUS TOCYIeOHOrO Mopsiaka paspelieHus cropa (m. 1 4, 1
ct. 135 I'TIK), B ciyuae 3asiBjieHMST 00 OTBOZIE CY[IbM YUACTBYIOIIIEE B JIeJIe JTULIO
JOJIKHO JOKa3aTh HaJuuue ocHOoBaHWMIA aist oTBoaa (ct. 16 I'TIK).

Takum o6pa3oM, npeaMeT J0Ka3bIBAHUS — 3TO COBOKYNMHOCTb IOpUIAYE-
CKMX (paKTOB, NMOJIEKANMX YCTAHOBJIEHHIO N0 KOHKPETHOMY JICTy.

B 3aBHCUMOCTH OT XapakTepa OTHOILIEHHWI CTOPOH 3Ta COBOKYITHOCTb (hak-
TOB OylIeT pa3inyHa. B ocCHOBe Kax/1oro npaBOOTHOIICHUS JIEXKUT OIpeaesIeH-
Hasl TpyIIIa pUINYECKUX (paKTOB; UMEHHO Ha UX BBISICHEHHE U YCTAaHOBJICHUE
M HarpaBJieHa IpolleccyaibHasl 1esITeJIbHOCTD Cyla MpU pa3pelieHUU CIIOpOB
o nipaBe. Eciu B cyzne He OyneT BbISICHEH XOTs Obl OAWH IOpUaMYecKUil (axr,
JiexXalluii B OCHOBE MPaBOOTHOLIEHUI CTOPOH, 3TO OyleT CBUAETEIbCTBOBATD
0 HETOJIHOTE MCcCeoBaHUs (DAKTUYECKOI CTOPOHBI Jea.

BepHyTbCA B kaTanor yuebH1KoB 1 MoHorpaduin
http://ly4ebHnkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 36. Knaccudukaums 1 Buabl 4OKa3aTeNbCTB

OTBET

CyneGHbIe oKa3aTeabcTBa — 3TO JIIOObIE TMOJYyUYeHHbBIE 3aKOHHBIM ITyTeM
cBelleHUs O (haKTax, Ha OCHOBE KOTOPBIX Cy/ YCTaHABIMBAET HAJTUYKUE WU OT-
CYTCTBHE OOCTOSATENLCTB, 0OOCHOBBIBAIOIINX TPEOOBAHMS U BO3PaXeHUsI CTO-
POH, a TaKXKe MHBIX 0OCTOSITEIbCTB, UMEIOIIVX 3HAYSHWE JIJIST TTPaBUIIBHOTO pac-
cMoTpeHMs U padpeteHus aena (cr. 55 I'TIK).
DTH CBelleHUsT MOTYT OBITh MOMYYeHBI U3 00bSICHEHUI CTOPOH M TPETHUX JIUII,
MOKa3aHWii CBUETEIe, MMCbMEHHBIX U BEIIECTBEHHBIX 10KA3aTEIbCTB, ayaIro-
W BHIEO3aruceil, 3aKII0YeHU I 9KCITePTOB.
Jloka3aTenbCcTBa, MOJTydYeHHBIe ¢ HapyllleHWeM 3aKOHa, He MMEIOT IopuIuJe-
CKOW CHJTBI M HEe MOTYT OBITh TIOJIOKEHBI B OCHOBY PEILIEHMS CyIa.
W3 mpeacTaBieHHOTO OMNpeneeHUsT MOXHO CIelaTh BBIBOMA, YTO J0Ka3a-
TeTbCTBAM CBOMCTBEHHBI OMpeAeIeHHbIE 0COOEHHOCTH (XapaKTepHbBIE YEPThI).
PaccmarpuBast MaTepualbl Jiefia, M3ydasi J0Ka3aTeJIbCTBa, CYl yCTaHaB-
JINBAET TOJIBKO Te OOCTOSITEIbCTBA, MMO3HAHNE KOTOPBIX HEOOXOMMMO eMy TSI
MpaBUJIBHOTO pa3pelieHus aeia. [loa MmoiaydeHHWeM J0Ka3aTeJbCTB B JaH-
HOM cJIydae cjelyeT MOHUMATh UX COOMpaHKe, UCCIeIOBaHUE W OLCHKY.
B npaBoBoii TuTepaType MpeaiaraloTcst pa3InaHbie BUIbI KJIacCU(PUKAIINT
noKa3aTeJbeTB. Yallle Bcero mokasaTebCTBa MOAPA3AeIIIIOT MO0 TPeM OCHOBa-
HUAM:
1) IO UCTOYHUKY TOJTYUYEHUST 10KA3aTEIbCTB:
a) TWYHBIE - UCTOYHMKOM TTOJYYeHHS SIBJISTIOTCS oAU (OOBSICHEHUST CTO-
POH, MOKa3aHUs CBUAETENEH, 3aKITIOYEHUST 9KCITEPTOB);

0) BeIlIeCTBEHHbIE — UCTOYHUKOM ITOJTyYeHUS SBISIOTCS Bl U MUCbMEH-
HbI€ JOKYMEHTHI;

2) o mipoliieccy oOpa3oBaHUsI 10Ka3aTEeIbCTB:

a) TiepBOHAYaJbHbBIE - MOJyYeHHbIE U3 MEPBOUCTOYHMKA (ITOAJTUHHBIE T0-
KYMEHTBHI, TOKa3aHUsI CBUIETEei-OueBUIIIEB);

6) TIPOM3BOIHBIE — BOCIPOM3BOMASIINE CONEPXKAHUE MIEPBOHAYATBHBIX;

3) 1Mo xapakTepy CBSI3M MEXIY T0Ka3aTeJbCTBOM M 0OCTOSITETbCTBOM, ITOMI-
JIeXKalluM JOKa3bIBaHUIO:

a) MpsiMble — Ha OCHOBAaHWM KOTOPBIX MOXHO CIeJaTh JUIIb OXUH BBIBOI:
0 HaJIMYMU WU OTCYTCTBUU JTOKa3bIBAeMOTO (hakTa;

6) KOCBEHHbIE — Ha OCHOBAaHWM KOTOPBIX MOXHO CIeJIaTh HECKOJIBKO BEPO-
SITHBIX BBIBOJIOB, T. €. IMEIOIIYie MHOTO3HAYUMYIO CBSI3b C TOKa3bIBAEMBIM
(akrtom.
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Bonpoc 37. OueHka ookasaTenbCTB

OTBET

OLEeHNUTDh 10KAa3aTeIbCTBO — 3HAYUT YCTAHOBUTH B CyIe BO3MOXHOCTH €T0
HCITOIb30BaHMSI B TTpOliecce TOATBEPXKACHUS (haKTUIeCKUX 0OCTOSITEbCTB JIeia
MyTeM MCCIeOBaHMS €T0 B3aMMOCBSI3aHHBIX 3JIEMEHTOB: OTHOCUMOCTH, JIOTTy-
CTUMOCTH, TOCTOBEPHOCTH U TOCTATOYHOCTH.

BbISICHUTH OTHOCHMMOCTb J0Ka3aTelIbCTBA O3HAYAET YCTAHOBUTHL €0 TMPHUHAI-
JIEXXHOCTh K 1aHHoMy neny. CormacHo cr. 59 I'TIK cyn npuHUMaeT ToJIbKo Te 10-
Ka3aTeIbCTBa, KOTOPbIE UMEIOT 3HaYEeHUE LISl PACCMOTPEHUS Y Pa3pelleHus Iea.

IMpaBuno 06 OTHOCMMOCTH OGS3BIBAET CYI MCKITIOUMUTh M3 Chephl JoKa3a-
TETbCTBEHHOM JeSTEIBHOCTU OTIE/IbHBIE J0KA3aTeIbCTBa, MOCKOIbKY IO CBO-
eMy COIePXKaHUI0 OHU 3HAYEHUS IS pacCMaTPUBAEMOTO ejia He UMEIOT.

ITpaBUIO OTHOCUMOCTH JOKA3aTEIbCTB HEMMOCPEACTBEHHO CBSI3aHO C TIpeN-
METOM J0Ka3bIBaHUsI, B KOTOPHIN JOJKHBI BKITIOYATHCS JIMIID (DaKThI, UMEIO-
11Me 3HauYeHue U1 paBuibHOTO pazpeteHus aena (ct. 55 I'TIK). IMocie Bkimo-
YeHUs B TIpeaMET JOKA3bIBAHUST OTHOCUMBIX K TAHHOMY JIeNTy (DaKTOB MOSIBIISIETCS
BO3MOXHOCTb ITyTeM JIOTUYECKOTO aHaJIM3a BBISIBUTH, MOXET JIU TO WM UHOE
JOKAa3aTeIbCTBO COMEPXKATh CBeleHUS 00 3THX (DaKTax.

ITpaBuUI0 OTHOCUMOCTH TIPUMEHSIETCS Ha BCEX CTAIAMSIX MPOLIECca, B TOM YHC-
Jie TIpU UCClIeIOBAHUM JOKA3aTeIbCTB B Cyle U TpU MX olleHKe. CorylacHo 4. 2
ct. 156 T'TIK npencenareabCTBYIOLINI 00sI3aH YCTPAHSITh U3 CYIeOHOro pa3ou-
paTtebCcTBa BCe, YTO He MMeeT OTHOIIEHUs K paccMaTpuBaeMomy neiy. Ha He-
00XOIUMOCTb OLIEHKHU 10Ka3aTeJbCTB Ha TIPEAMET MX OTHOCUMOCTH K TaHHOMY
Jiesy yKaseiBaeTcs B 4. 3 cr. 67 I'TIK.

HemanoBaxxHoe 3HaYeHUE B Cyle TIPH OLIEHKE T0Ka3aTeJIbCTB UMEET U TIpa-
BWJIO TOTTYCTUMOCTH JTI0Ka3aTeJIbCTB, KOTOPOE YCTaHABJIMBAaEeT HEOOXOMMMOCTD
BBISICHEHUS CYIOM 3aKOHHOCTU TOJYYEHMS OTpPeaeIEeHHOTO JT0Ka3aTebCTRa.
Taxk, B c1. 60 T'TIK yctaHOB/IEHO, YTO OOCTOSITEILCTBA JeJla, KOTOPbIE B COOT-
BETCTBUHM C 3aKOHOM JOJIKHBI ObITh MOATBEPKACHBI OMPeIeIEHHBIMUA CPEICTBA-
MM JOKa3bIBaHUSI, HE MOTYT MOATBEPXKAATHCS HUKAKUMHU IPYTUMU JOKA3aTeb-
CTBaMU.

IMpaBuI0 TOMYCTUMOCTH 00SI3bIBAET CYI MCKITIOUUTH M3 cephl 10Ka3aTeTb-
CTBEHHOI JeSITeIbHOCTU OTIENbHBIE J0KA3aTeIbCTBA BHE 3aBUCMMOCTH OT WX
colepXaHMs ¥ 3HAYEHUsI 1T paccMaTpruBaeMoro Jeya. O0YCIIOBIEHO 3TO TeM,
YTO HEKOTOPBIE IopuaAnYecKHe (aKThl MaTeprabHO-ITPAaBOBOTO XapaKTepa MO-
I'yT OBITh MOATBEPKIEHBI HE JIIOOBIMM, a JINIIb MPEeIyCMOTPEHHBIMU 3aKOHOM
JUTSI TAHHOTO BUJIA TTPAaBOOTHOIIEHMI CpeICTBAMU TOKAa3bIBAHUS.

IMpyMeHeHKe JaHHOTO MpaBKJIa O JOMYCTUMOCTH 10Ka3aTeTbCTB HEBO3MOXK-
HO 6e3 o0pallleH!sT K KOHKPETHBIM HOpMaM MaTepuaIbHOTO MpaBa, Peryanpy-
IOIIVM CITOPHBIE OTHOIIEHUS; OOBIYHO 3TO HOPMBI TPaKIaHCKOTO TpaBa, pery-
Jupytolire GopMbl CIENOK M TIOCTEICTBUS MX HECOOTIONEHMS.

BepHyTbCA B kaTanor y4ebHMKOB 1 MOHOrpadumn
http://y4ebHunkn.nHdpopm2000.pd/uchebniki.shtml
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IIpaBuao JOMyCTUMOCTH NOKA3aTeJbCTB MOXET ObITh C(HOPMYJIMPOBAHO B
3aKOHE He TOJIbKO KaK 3ampeT MPUMEHSITh ONpee/eHHbIe CPEeCTBa TOKAa3bIBa-
HUS, HO U B (popMe yKkazaHUsI Ha 00sI3aTeIbHOE CPEACTBO TOKa3biBaHUSsI, 6e3
HCTOIb30BaHUSI KOTOPOTO YCTAHOBJIEHWE HAJTMUUS WU OTCYTCTBUSI IOpUINYE-
cKUX (hakTOB MaTepuaIbHO-TIPABOBOIO XapaKTepa HEBO3ZMOXKHO.

3aKOH YCTaHaBJIMBAET, YTO B OCHOBY CyIE€OHOTO MOCTAHOBJIEHMS JAOJKHBI
OBITh TOJIOKEHBI TOJBKO T€ N0Ka3aTeIbCTBa, KOTOPbIe ObUIM UCCIENOBaHbI B
cynebHoMm 3aceaanuu (4. 2 cr. 195 T'TIK). Hukakue nokasareabcTBa He UMEIOT
JUTS cyla 3apaHee ycTaHoBIeHHOM cubl (cT. 67 T'TIK). D10 monoxeHue 3aKoHa
O3HAayYaeT, YTo Cy/ 3apaHee He CBsI3aH MpaBUIaMU O MPEUMYIIECTBE OTHUX JIO-
Ka3aTesIbCTB NEPEeN IPYTMMU, BCE JOKA3aTeIbCTBA UCCIEAYIOTCS B CyAe HE U30-
JIMPOBAHHO, a B COBOKYITHOCTU U B3aUMOCBSI3U C OCTAJIbHBIMU UMEIOILIUMUCS
B JIeJie JOKa3aTeabCTBAMU.

ITon 1OCTOBEPHOCTBIO 10KA3aTEIbCTB MOHMMAETCSI UX COOTBETCTBUE NEil-
CTBUTEJILHOCTH, YOEAUTHCS B KOTOPOW O3HAYaeT BBISICHUTH MPABAUBOCTD MO-
Ka3aHu{ CBUIETENs] WM 3aKJIIOYEHUS] DKCIepTa, YCTAHOBUTh COOTBETCTBUE
KOMUU TOKYMEHTA €ro MOJUIMHHUKY U T. M. IJIsT 3TOro BaXHO B MpPOLIECCe UC-
cJeOBaHUS KaXXIOTo 10Ka3aTeIbCTBa U3YYUTh CBOMCTBA UCTOUHUKOB €ro IMo-
Jly4eHus1, 0OCTAHOBKY, B KOTOPOIi ITpoTeKaso ero hopMUpoBaHuUe, 00CTOSI TENb-
CTBa, KOTOPbIE MOIJIU MOBJUSTH HAa €0 JOCTOBEPHOCTh U MOJIHOTY.

He uckioyeHo, 4To Ha JOCTOBEPHOCTH MPEACTaBISIEMOTO JOKAa3aTeabCTBa
MOTYT TMOBJUSTh Pa3uyHble KaK 00bEKTUBHBIE, TaK U CYyObEKTUBHbBIE OOCTOS-
TEJbCTBA, U3-3a YETO OHO MOXET ObITh MPENCTABIECHO Cyly JUOO MoJ BO3IeH-
CTBUEM TOOPOCOBECTHOTO 3a0IyXAEHUS, MO0 C YMBIIUIEHHBIM UCKaXKeHUEM
JNEACTBUTENIBHBIX OOCTOSITENBCTB, YTO B JAJIBHEWUILIEM MOXET IPUBECTU K BbI-
HECEHMIO OIMMOOYHOTIO CyeOHOTO IIOCTAHOBIEHMSI.

Ilon AOCTATOYHOCTBIO OKA3aTENbCTB MOHMMAETCS BO3MOXHOCTb IS cyla
Ha OCHOBaHUM MX OLIEHKU CHeJaTh MPaBUJIbHBIN BbIBOI 00 0OCTOSATENLCTRAX JEA.
Ecnv omHO3HAUYHOTO BBIBO/IA HA OCHOBAHMU UMEIOLIUXCS B JieJie 1oKa3aTebCTB
Cyll cienaTh He MOXET, 3TO JIUIIb YKa3bIBaeT Ha HEAOCTATOYHOCTh COOPaHHBIX
JoKazatenbcTB. Tak, HampuMmep, cyll He MOXKET MPUATYU K OAHO3HAYHOMY BBIBOIY
Ha OCHOBaHUWU OHOTO JIUIIIb KOCBEHHOTO I0Ka3aTeJIbCTBA, TaK KaK 3TO MO3BOJIsI-
€T eMy cIeJiaTh JUIIb MPEANOJOXUATENbHBIN, a HE TOCTOBEPHBII BBIBOI O JOKa-
3biBaeMoM (akTe. HemoctaTouHbIMU OyIyT TakkKe 10KAa3aTeabCTBa, MPOTUBOPE-
yaluue apyr Apyry, U Takue, JOCTOBEPHOCTb KOTOPBIX BBI3bIBAET COMHEHMUE.

OnHuM u3 TIPOSIBJIEHUIA Tpe60BaHI/IH BCECTOPOHHOCTU ABJIACTCA 00513aHHOCTh
CyJa YYUTbIBaTb HE TOJILKO BCE ITOJIOXKUTECIBHBIC Ka4€CTBa JOKa3aTe/IbCTBa, HO U
OTpULIATCIIbHBIC CTOPOHDI, CIIOCOOHBIE TTOBJIMSITH Ha €ro JOCTOBEPHOCTDb M J0OCTa-
TOYHOCTbD.

B TIpo1eCcCe NCCIEAO0BaHUA 10Ka3aTCJIbCTB ITPOUCXOAUT NX OLI€HKA HE TOJIb-
KO CyIOM, HO 1 BCEMHU JIMLIaMU, YYaCTBYIOIIIMMMU B JICJIC. Kaxnoe 13 Hux BITpaBC
BbLIpasuTb CBO€ MHEHHE OTHOCHUTECIBbHO CO6paHH]>IX J0Ka3aTeJIbCTB U OTCTan-
BaTh €ro I1nepea CyaoM.

Bonpoc 38. CynebHblii Mpukas Kak yrnpoLLEHHOe CyAonpou3BoaCcTBO
N KaK pasHOBMOHOCTb CyAeOHOro NnocTaHoBNEHUA

OTBET

B cynebHoM mpuKase, BBIHECEHHOM CYIbeil, peau3yloTcsl BJIacTHbIE IOJI-
HOMOUUS IO 3alIUTe HapyUIEHHBIX CYObEKTUBHBIX MPaB rpaxaaH U OpraHu3a-
Ui, DTO CBOEOOpa3HOE CylneOHOe MOCTaHOBIEHHE, U K HEMY, KaK U K JTI0OOMY
MHOMY CyIe0HOMY MOCTaHOBJIEHUIO, TPUMEHUMbI TPEOOBaHUSI 3aKOHHOCTU U
000CHOBaHHOCTH.

3aKOHHOCTB Cy/Ie0HOT0 MPUKA3A OTIPEIESISIETCS CSAYIOIIMMU MTOJTOXKEHUSIMU:

a) coOJIIoZIeHMeM OCHOBAaHUI AJIsl BbIIAYM CyAeOHOro Mpurkasa (CymeOHbIi
TPYKa3 MOXKET BbIAABATHCS JIUILb B OTHOLIEHUU TPeOOBaHUA, YKa3aHHBIX
B cT. 122 T'TIK);

0) cobnoaeHneM CyIeOHOI MOIBEAOMCTBEHHOCTH U OOIIMX MPaBUJI MOACY/I-
HoctH (4. 1 cr. 123 T'TIK). Jlena nmpuka3HOTo MPOM3BOACTBA OTHOCSTCS K
POJIOBOIA MONCYTHOCTH MUPOBOTO CY[bU, IOPUCAMKIIUS KOTOPOTO PacIpo-
CTpaHsIeTCsl Ha TEPPUTOPHUIO COOTBETCTBYIOIIETO cynedbHoro yyactka. [1pu
pacnpesie/ieHUM JieJl O BblIaye CylIeOHOro Mmpukasza MeXIay MUPOBBIMU CY-
JbSIMU PA3IMYHBIX CyIE€OHBIX YYACTKOB MPUMEHSIIOTCS TIpaBUiia TEPPUTO-
pUAabHOM TONCYTHOCTU, TIpeaycMoTpeHHble cT. 28-32 T'TIK. [lena o BbI-
Jaye cyneOHOro mpukasa 10 Ha3HaueHusl (M30paHusl) MUPOBBIX Cydei
JIOJIKHBI pPacCMaTpUBaTh CydbM PaliOHHBIX CymoB (4. 2 cT. 12 Denepanb-
Horo 3akoHa oT 17 mekabpst 1998 1. «O MUpOBBIX cyabsix B Poccuiickoii
denepannn»);

B) COOJIIOIEHUEM HOPMATUBHO-YCTAaHOBJIEHHOTO MOPsiiKa OOpallleH sl B Cy/
¢ 3asiBJICHHEM O Bblnaye npukasa (ct. 124, 125 T'TIK);

I) HAIMYUEM B CyIeOHOM TMpurKasze MPeayCMOTPEHHBIX 3aKOHOM DPEKBU3WTOB
(ct. 127 TTIK). B comepxaHuu cynebHOro mprKasa YeTKO BbIACISIOTCS BE
4YacTW — BBOMIHAs M pe30sioTMBHAs. Bo BBOMHOIM YacTu 3aKperuieHbl HOMEP
MPOM3BOJCTBA U J]aTa BEIHECEHUSI TIPMKa3a; Ha3BaHUe cya, haMWIns U UHU-
LIMAJTBI CYIbU, BBIHECILIETO MIPUKa3; HAMMEHOBAHMSI U aapeca B3bICKATeNsT U
JOJDKHUKA. B pe3otoTMBHOM YacTy Cybsl YKa3blBaeT 3aKOH, HA OCHOBaHUU
KOTOPOTO YIOBJIETBOPEHO TPpeOOBaHUE; pa3Mep AEHEKHBIX CyMM, TOIexXa-
LIMX B3bICKAHUIO, UJIM 0003HaYeHME IBMXKMMOTO UMYILIECTBA, MOIEXAIEro
HUCTPEeOOBAHUIO, C YKa3aHUEM €ro CTOMMOCTH M HEYCTOMKM, €CJTM OHA ToJlara-
eTcsI; TakXkKe YKas3bIBaeTcsl TOCylapCTBEHHasl MOILIMHA, Moiexaliasi B3bl-
CKaHUIO C IOJDKHUKA B TMOJIb3Y B3bICKATENSI WM B IOXON COOTBETCTBYIOILIETO
Oromxera.

ITo neiicTBytolIeMy 3aKOHY Cy/bsl TIPY BbIHECEHUM MPUKAa3a HE BIIPABE BbIXO-

JIUTh 32 MPeAebl 3asIBIEHHOTO TpeOOBaHMSI, OH HE MOXET YIOBJIETBOPUTh TPpebo-
BaHWE YaCTUYHO JIMOO MPUCYIUTH OOJIee TOro, YTO MPOCUT B3bICKATEb.

BepHyTbcs B kaTanor y4eOHUKOB 1 MOHOrpacun
http://y4ebHunkn.nHdopm2000.pd/uchebniki.shtml
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B pe30/110THBHOI YacTu CymeGHOro MpHKasa O B3LICKAHUU aJIMMEHTOB YKa-
3BIBAIOTCS: J1aTa U MECTO POXICHUS TOJDKHUKA, MECTO €r0 PabOThI, MMl U JaTa
POXKIEHMS KaXkIoro pebeHKa, Ha ColepKaHNe KOTOPBIX MIPUCYKIEHbBI aTMMEH-
TBI; pa3Mep €XEMECSTUHBIX IIaTeXeil M CPOK MX B3bIcKaHUs. O6s3aTeIbHBIMU
PEKBU3UTAMH SIBJISTIOTCSI ITOAITUCH CYIbM M repOOBasl Meyarhb Cyla, KOTOPhIMU
VIOCTOBEPSTIOT BTOPOI 3K3EeMILISIP CyIeOHOro MprKasa.

O00CHOBAHHOCTD CYI€0HOI0 MPUKA3a 3aBUCUT MPEXIE BCETO OT JOKYMEH-
TOB, TOATBEPKIAOLIMX TPeOOBAHME B3BICKATEIIsI, — OT MX KAYeCTBa M KOJIUYE-
crBa. COOTBETCTBEHHO CYyIeOHBIN MTPUKa3 OymeT HEOOOCHOBAHHBIM B CIIELYIO-
IUX CITyYasx:

*  IIpU OTCYTCTBUHU JOKYMEHTOB, MOATBEPXKIAOLINX 3asBJIEHHOE TPEOOBaHUE;

* TIpY HEBO3MOXHOCTH pa3pelinThb CIIOpP O MpaBe Ha OCHOBAHUU MPEAICTaB-
JICHHBIX TOKYMEHTOB.

JI1s1 npaBOMEPHOCTH CyNeOHOro MpuKa3a MMeeT 3HaYeHUe U coriacue aoJ-
JKHUKa C TpeOOBaHMEM B3bICKATEJIs.

Cyne6HbIil TprKa3 OyaeT 3aKOHHBIM U1 000CHOBaHHBIM, €CJTU CYIbsI IPU €T0
BblIaue TOJHOCTBIO Yuyes OOCTOSITENbCTBA, MPEAYCMOTPEHHbBIE MpPOLiecCyallb-
HBIM U MaTepuaIbHBIM 3aKOHAMU, U BbIHEC CY/IEOHBII MTPUKa3 B COOTBETCTBUU
C HUMM, XOTSI B CaMOM IPAaBOMPUMEHUTEIbHOM aKTe B MUCbMEHHOW (dopMme
MOTHUBBI IPUHSITOTO pelieHus1 He nipuBoasiTcs. [Ipu pereHuu Bompoca o mpu-
HSITUM 3asIBJICHUS O BblIaye MpuKasa Cylbsl 00si3aH MPOBEPUTH COOIIOIEHUE
B3bICKATEJIEM He TOJIbKO MOJIOXXEHUIT HOPM MTPOLIECCYaIbHOTO MpaBa, perjiaMeH-
TUPYIOIIKX TIPOLIEAYPY MPUKA3HOTO MPOU3BOJACTBA, HO U COOTBETCTBUE 3asiB-
JIEHHOTO TpeOOBaHUs HOpMaM MaTepuasibHOTO Mpasa. Bce 310 HaxonuT orpa-
>KEHUE B COepKaHWU MprKasa, MpefrycMaTpuBalolieM o0s13aTe/IbHOe yKa3aHue
Ha 3aKOH, Ha OCHOBaHMU KOTOPOTO yIOBJIETBOPEHO TpeboBaHue (1. Su. 1 cT. 127
I'MK).

[pu pelieHuu Borpoca O BblIaue CyAeOHOro MpuKasa Cy/ibsi 00JaIaeT ABy-
Ms TIOJTHOMOYUSIMU: 1) yIOBIETBOPSIET 3asiBJIEHHOE TpeOOBaHUE TTOJIHOCTBIO U
BBIIaET TIPU 3TOM CyIeOHbII TpUKa3 JMO0 2) OTKa3bIBaeT B YIOBJICTBOPEHUU
3as1BJICHHOTO TpeOOBaHUS B3bICKATEJISI U COOTBETCTBEHHO B BbIIaye CyaeOHOTO
npukasa. ['TIK He npegycmaTpuBaeT 4aCTUMHOTO YIOBJIETBOPEHUS 3asIBIIEHHbBIX
TpeOOBaHMIi, KaK B UICKOBOM MPOW3BOJICTBE.

Cyne6Hble MOCTaHOBJICHUS, TPUHUMaeMble B (hopMe CyneOHbIX MPHUKA30B,
TaK e KaK U MHbIe CylAeOHbIe pellieHUs], SIBJISIIOTCS 00s13aTeIbHBIMU JJISI BCEX
CyOBEKTOB, KOTOPbIM OHU aJ[peCOBAaHbI, U TMOIJIEXAT HEYKOCHUTEJIbHOMY MC-
MOJTHEHUIO Ha Beeil Tepputopun Poccuiickoit Depepanvu.
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Bonpoc 39. ToHATME 1 CYLHOCTb MCKOBOIO NPOM3BOACTBA

OTBET

KoHcTuTyLIMOHHOE TPaBO IOPUANYECKUX U (PU3UUECKUX JIUL] Ha CYIeOHYIO
3aIIUTY OCYIIECTBISIETCS MyTeM MX 0OpallleHHsI B CyJI C MICKOBBIM 3asiBICHHEM,
3asIBJIEHUEM WJIU KaJI000i HO JejiaM HEMCKOBBIX ITPOU3BOJCTB.

B cootBerctBum co cr. 3 I'TIK npaBom Ha oOpaliieHre B Cy/ 3a 3alUTOIl Hapy-
IIEHHOTO WJIM OCTIapUBaeMOTO TIpaBa WM OXPaHsIeMOro 3aKOHOM MHTepeca 00J1a-
JaeT BCSAKOE 3aMHTepecoBaHHOE JUI0. OTKAa3 OT TAKOTO MpaBa HelIeHCTBUTENIEH.

3amura CyObeKTUBHBIX MPaB U OXPAaHSIEMbIX 3aKOHOM MHTEPECOB IpaXiaaH
U OpraHMU3aLMil OCYIIECTBISETCS B MOPSIAKE MX 0OpaleHNSI K OMHOMY M3 TpeX
BUJIOB CYAOIPOM3BOJICTBA: UCKOBOMY; IO JI€jaM, BO3HUKAIOLIUM U3 ITy0IMu-
HBIX TIPABOOTHOIIIEHUI; ocobomy. OrpeneneHre KOHKPETHOTO BUIA CYIOIPO-
M3BOJACTBA 3aBUCHUT OT XapaKTepa pacCMaTpUBAaeMOTO CYIOM MaTepUalbHO-ITpa-
BOBOI'O OTHOIIIEHUS U CYILECTBA MPOCHOBI JIMIIA.

JI7sT KaXmoro KOHKPETHOTO BHAA CYAOMPOM3BOACTBA 3aKOHOM TIpemdy-
CMOTpeHa U cBosl crieuududeckass dhopma (mpoieaypa) cyinedHOro pazoupa-
TEJLCTBA, T. €. PACCMOTPEHMUSI KOHKPETHBIX TPAXKIAHCKUX e C YIETOM XapaK-
Tepa TpeOOBaHUST 3aMHTEPECOBAHHOTO JIUIIA.

HckoBoe npou3BOACTBO Cpely Ha3BaHHBIX BUIOB CYIOIIPOU3BOACTB HE CITy-
YyaifHO Ha3BaHO MEPBBIM, U0O M0 CBOEMY 3HAYEHUIO 1 KOJIMUECTBY pacCMaTp1Ba-
€MBbIX JIeJl CTOUT Ha TIepBOM MecTe. B Topsiike MCKOBOTO CyIOMPOM3BOICTBA pac-
CMAaTpHUBAaETCd caMas 3HAUUTEIbHAS YaCTh BCEX MPOXOISIIUX Yepe3 CyAbl Jel.

B 3akoHOmaTeIbCTBE He C(HOPMYIMPOBAHO ONpeaecHUE TTOHITHUST «BHI TTPO-
n3BoncTBa». Ctaths 22 I'TIK K mCKOBOMY ITpOM3BOACTBY OTHOCUT Jigjia IO CITO-
paM, BO3HMKAIOIIMM U3 MPAXKIAHCKUX, CEMENHBIX, TPYAOBBIX, XKUIUIIHbBIX, 3€-
MeJIbHBIX, SKOJIOTMYECKHMX M MHBIX MPaBOOTHOLIEHUIA. M3 3TOrO Ciieayer, 4to
KPUTEPUEM OTIPAHMYEHUS UCKOBBIX JIEJI OT MPaXkIaHCKMX €] HEUCKOBBIX ITPO-
WU3BOJICTB SIBJISIETCS HAJIMYME B HUX I'PAXKIAHCKO-IIPABOBOIO CIIOpa O MaTepu-
aJIbHOM TIIpaBe.

IMpoueccyanbHble HOPMBI, perjaMeHTUPYIOIINE MCKOBOE MPOM3BOACTBO,
HOCSIT XapakKTep OOIIMX MPaBWJI IJIsl BCETO TPaKIaHCKOTO CYIOMPOU3BOICTBA.

CpencTBOM BO30Y:KIE€HUsI ICKOBOTO IMPOU3BOICTBA SABISIETCSI UCK, KOTOPBIi
CIIpaBEIJIMBO CUMTAETCSI CAMBIM COBEPILIECHHBIM CPEICTBOM 3aIUThHI CYObEKTUB-
HOTO TpaBa, KOTOPOe HapylIeHO WU ocropeHo. JInio, cunTaroliee cedst oba-
JaTejieM HapylIeHHOTO WJIM OCITOPEHHOTO TIpaBa, UIIET y Cy/a 3alllMThl B yCTa-
HOBJIEHHOM 3aKOHOM TIpolieccyaibHoM Topsiake. [TomobHoe obpaliieHue B CyI
U MOJIYYWJIO Ha3BaHUE «MCK». YUUTHIBAS U3JI0XEHHOE, MOXHO JaTh Onpeesie-
HUE UCKOBOMY IPOU3BOICTBY.

McKoBoe Npou3BOACTBO — 3TO ypeTyIUpOBaHHAs HOpPMaMU TPaXkIaHCKOTO
MPOILIeCCYATEHOTO TMpaBa IesITeIbBHOCTD Cy/ia IO PACCMOTPEHUIO U pa3pelieHUIO
CIIOPOB O CYObEKTUBHOM MAaTE€pUaIbHOM IIPaBe WJIM OXPaHSIEMOM 3aKOHOM WH-
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Xepece, BO3HUKAIOUIUX U3 TPaXIaHCKUX, CEMENHBIX, TPYIOBBIX M APYIMX MaTe-
pUaTbHBIX MPABOOTHOLIEHUIA.

Bo30yxzaeHue MCKOBOTO CyAOMpPOU3BOACTBA — PE3YJbTaT ABYX MPOLIECCyalb-
HBIX JICWCTBUIA: 0OpallleHUs1 K CyIy 3aMHTEPECOBAHHOTO JINLIA U TIPUHSITUS Cyllb-
el mopaHHoro 3asBiaeHus. OOpallleHre rpakIaHrHA U OpraHU3alliK C MPOCLOOi
pa3peluTh CIop O MpaBe B JIUTEPATYpe Ha3bIBACTCSl npedsssieHueM UckKa.

CyHoCTb KICKOBOTO [TPOM3BOACTBA COCTOUT B TOM, YTO CYJI ITIPOBEPSIET Ha-
JINYKME WM OTCYTCTBME CYOBEKTUBHOTO TpaBa B CBS3W C HEOTPEAEJEHHOCThIO,
ocriapvBaHMEM WM HapylleHUeM KOTOPOro BO3HUK crop. UMeHHo cnop o ma-
MepuanLHOM npase JIEXUT B OCHOBE MCKOBOTO MPOM3BOJCTBA, OTJIMYAsl €r0 OT
ocoboro (6eccrnopHOro) MpoOM3BOACTBA U MPOU3BOJCTBA, BO3HUKAIONIETO U3
MyOJIMYHBIX MPABOOTHOLIEHUI, TNe XOTS U MPUCYTCTBYET CIIOpP, HO €ro Cojep-
JKaHUE JIMIIIEHO MaTepUaJbHOIO CMBICA M BBITEKAET U3 BJIACTHBIX OTHOIIEHUIA.

M3 npuBeneHHOT0 HaMU OTpeieieHUsT UCKOBOTO TTPOM3BOJICTBA U €r0 CYII-
HOCTU MOXHO BBIJICJIUTh €T0 XapaKTepHbIe YepThl (KPUTEPUH).

B cootBercTBuM co cT. 12 T'K 3amura rpaxkaaHCKUX MpaB CyJIOM OCYIIECTB-
JISIeTCsl MyTeM:

*  UX NIPU3HAHWUS;

* BOCCTAHOBJIEHMS TOJIOXEHUSI, CYIIECTBOBABIIETO 0 HapylleHUs TpaBa,

U TpeceyeHust NeNUCTBUI, HapylIaloUMX MPaBO WK CO3JAlOLIUX Yrpo3y
€ro HapylIeHUs;

* TPU3HAHUS OCITOPUMON CIEIKU HEeAEWCTBUTEIBLHON U MTPUMEHEHUS TI0-
CJIENICTBUI ee HeAeHCTBUTEIbHOCTH, MTPUMEHEHUS TOCIEACTBUI Helei-
CTBUTEJIbHOCTA HUYTOXHOM CIENIKH;

*  TpU3HAHUS HEeEeHCTBUTEIbHBIM aKTa TOCYIapCTBEHHOTO OpraHa WM opra-
Ha MECTHOTO CaMOYITpaBJICHUS;

*  TPUCYXIEHUS K UCTIOJIHEHUIO 00SI3aHHOCTU B HAType;

* BO3MEIICHHUS YOBITKOB;

*  B3BICKAHUSI HEYCTOWKMU;

* KOMIIEHCAIIMM MOPAJIbHOTO BpE/a;

* TpeKpalleHUus] WK U3MEHEHMS MPaBOOTHOILICHUS;

*  UHBIMU CIOcO0aMU, MPEAYCMOTPEHHBIMU 3aKOHOM.

Kpome Toro, B cBoeii pakTUKE Cy/Ibl B MOPSIIKE UCKOBOTO MPOU3BOICTBA OCY-
LIECTBJISIIOT KOHTPOJIb 32 JESITebHOCTBIO TOKHOCTHBIX JIML TOCYIaPCTBEHHBIX
OpraHoB, OPraHOB MECTHOTO CaMOYITpaBJIeHUs] Y aIMUHUCTPALMUA OpTraHU3aluid.

Takum o6pas3oMm, B Jejax UCKOBOTO MPOU3BOACTBA CyAbl HE TOJbKO pa3pe-
LIAIOT CIOP O TPaTAHCKOM MpaBe, HO U NOBOJbHO LUIMPOKO OCYUIECTBIISIIOT
KOHTPOJIb 32 YIPaBJICHYECKOM eSITeIbHOCThIO, TTOPOAMBILEN 3TOT CITOP MeX-
NIy TpaXIaHUHOM (JINOO IOPUINYECKUM JIUIIOM) U JOJIKHOCTHBIM JIMIIOM, TOCY-
JNApCTBEHHBIM OPraHOM, OPTaHOM MECTHOTO CaMOYITpaBJICHUS.

N8 NOArOTOBKW K 3K3aMeHy

Bonpoc 40. ToHATMe ncka 1 YepTbl, XapakTepU3yoLLmMe UCK

OTBET

B HOpMax rpaxkIaHCKOro ImpoleccyaJbHOTO 3aKOHOAATENIbCTBA HE COMEPXKUT-
csl oTpe/ieJIeHUsI TIOHSTUSI MCKAa, OHAKO TEPMUH «HCK» IIIMPOKO MCIOJIb3YETCS
B IOpUIMNYECKOW JIMTEpaAType.

IMon uckomM mMoHMMaeTcsl oOpailleHue UCTHA (MPeArojlaraéMoro HOCUTENs
CyOBEKTMBHOTO MaTepUabHOTO TpaBa) K Cyly ¢ MPOCh00i O pacCCMOTPEHUU U
paspelieHuy MaTepuabHO-MPABOBOTO CIIOpa C OTBETYUKOM (TIpearnosaraeMbimM
HOCUTEJIEM CYObEKTUBHOIN 00SI3aHHOCTH) O 3alllMTe HAPYIIEHHOTO CyOBhEeKTHB-
HOTO MpaBa WIK OXPaHSIEeMOTO 3aKOHOM MHTEpeca.

IMon nckoMm Takke MOXHO IOHMMATh oOpallleHre MCTIA K CyAy ¢ IpOoch0oi
PELINTb BOIIPOC 10 MOBOY BOSHUKHOBEHUS, U3MEHEHUS WIK TTpeKpalieHus Ma-
TEepUAJIbHO-TTPABOBOTO OTHOIIEHUS C OTBETYMKOM.

Hekoropsle mnpeacTaBUTENd TEOPUU TPaXKJAHCKOIO TPOIECCYyalbHOTO
MpaBa Moj MCKOM MOHUMAIOT MPaBOINpPUTI3aHue, caMo CyObeKTUBHOE TTPaBO
«B COCTOSIHUU, TOMHOM K HEMEIJICHHOMY MPUHYIUTEIbHOMY B OTHOIIEHUHU JI0J1-
JKHUKA OCYIIECTBJICHUIO». B 3TOM CMBIC/Ie MCK MCIOJIb3YETCSl KaK MaTepuasib-
HO-TIPaBOBasi KaTeropusi B CJIOBOCOYETAHUSIX «BUHIAMKAIIMOHHBIN MCK», «MBa-
HOB TpeAbsIBUI UCK K [1eTpoBy», «OTBETUMK MPU3HAT UCK».

B mpaBoBeneHMM CyLIECTBYIOT M Ipyrye MOHSTUs Ucka. Bmecte ¢ TeM B co-
nepxaHun otneiabHbIX crateil ['TIK TepMuH «ck» mpuMeHeH st 0003Hade-
HUSI MaTepuaTbHO-TIPABOBOTO TPpeOOBaHMSI, T. €. B MaTepUabHO-TTPABOBOM 3Ha-
yenuu (1. 12, 13 T'TIK); ucxonst u3 atoro, npu onpeaeseHUM MOHSTUS «UCK»
MbI Oy/IeM TIOJIb30BaThCs MEPBOHAYAIBHO TAHHBIM HAMM OIpeIeIeHUEM.

Ho, xak Obl HU OTIpenessIoCh TOHSITHE UCKA, U TIPaBOBE/Ibl M 3aKOHOAATE b
CXOJISITCSl B OTHOM: MCK €CTh TaM, Tlie eCTh UCKOBOE Mpou3BoACTBO. [IpeabsiB-
JIEHUE MCKa SIBJISIETCS OCHOBAHUEM JIJIsi BO30YXI€HUSI UICKOBOTO TIPOM3BOJICTBA.

Cnop o npaee, aexcaujuii 8 0CHo8€ NPedss8ACHHO20 UCK A, MOICEM UMEMbPA3-
Hble hopmbl: TIPUCBOCHWE UM OTPUIIAHME OTBETYMKOM TIpaBa MCTIA, OTpUIIA-
HUE HaJIM4yusl TPaBOOTHOUICHUI C UCTIIOM, HEUCITOJIHEHNE OTBETYMKOM OOSI-
3aHHOCTEN WJIM HEeHaJyiexalllee UX UCTIOJTHEHUE U Jp.

KoneuHo, ucka 6e3 cyObeKTMBHOTO TIpaBa ObITh HE MOXET, HO B TOM Xe Mepe
HEeT U BCero rnpoiiecca 6e3 MaTepraabHOro MpaBa. XoTs Mpoliecc U MpaBo opra-
HUYECKHU B3aMMOCBSI3aHbl (HO 3TO He CBA3b (hOPMbI 1 COEPXKAHUS ), OHU SIBJISI -
JOTCSI COBEPIIEHHO CaMOCTOSITEJIbHBIMU KaTerOpUsIMMU.

B cootBerctBuu co cr. 41 I'TIK nuiio, KOTOpoMy He NMPUHAIIEKHUT «ITPABO
TpeOOBaHUsI», IBJIETCS HEHaIeXaluM UCTIIOM. Eciu ke ucK yxke TpenbsiB-
JIEH U MPOLIECC MO Aey Hayar, a CyObeKTUBHOE MPaBo, O 3alIUTe KOTOPOTo Mpo-
CUT MCTEll, NMPUHAJICKUT IPYroMy JIMILY, TO Cyl, YCTAHOBUB JaHHOE OOCTOSI-
TEJILCTBO, BBIHECET OTpeeieHre 00 0TKa3e B UCKe, 3allIMTUB TeM CaMbIM 4y>K0e
CyOBEKTUBHOE TIPaBO OT HEOOOCHOBAHHBIX IMocsATaTeabCTB. OTKa3 B UCKE MO-
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clenyeT U B TOM Cilydae, Korma rocyIapCTBEHHBIM OpPraHOM, OPraHOM MECTHOTO
caMoOyIpaBJIieHMsI, OpraHU3alel WK TpakIaHUHOM MPeIbsiBICHO 3asiBIeH1e
B 3allIUTy MpaB, CBOOOJ WM 3aKOHHBIX MHTEPECOB APYTUX JIMI] O€3 COOTBET-
CTBYIOILIETO MPENOCTABICHUS TAKOTO MpaBa 3aKOHOM, a TakKe B ciydae rmogauu
JIMIIOM 3asIBJIEHUSI OT CBOEr0 MMEHU, B KOTOPOM OCIapUBaIOTCS aKThl, He 3a-
TparvBalollie MnpaB, CBOOO MM 3aKOHHBIX MHTepecoB 3asgButens (m. 1 4. 1
ct. 134 I'TIK). Bo Bcex yKazaHHBIX CUTYaIMsIX pellleHre TIPUHUMAETCS CYIbeil,
BO30YXIAIOIIMM MCKOBOE MPOU3BOACTBO HA OCHOBAHUM MPENbSIBICHHBIX UC-
KOB, OJIHAKO CAaMOTO MaTepUaTbHO-TIPABOBOTO OTHOIIIEHMSI MEXITY MCTIIOM U OT-
BETYMKOM B CITy4asix JaHHBIX MTPUTSI3aHUI HE CYIIECTBYET, UYTO CBUIETEIbCTBYET
MMEHHO O TMPOILIeCCyalIbHOM MPUPOE UCKA KaK CPENCTBA BO3OYXIECHMS TpaX-
JAHCKOTO Jefa.

3auuTa cyObeKTUBHOIO MpaBa B UCKOBOM IOPSIIKE CTAHOBUTCSI HEOOXOAU-
MOI 1 BO3MOXHOM [JIsl 3aMHTEPECOBAHHOTO JIMIIA JIUIIb MPU HEBO3MOXHOCTHU
OCYIIECTBJICHUSI €€ MHBIM CIIOCOOOM M HpuU HAAUMUU MAMepUdlbHO-NPaso8o2co
OMHOULEHUS MENCOY UCIUOM U OMBEMHUUKOM.
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Bonpoc 41. Bugpl nckos

OTBET

B -Teopuu rpaxxmaHCKOTo MpoOIeCcCyaJbHOTO TMpaBa MCKW TOAPa3aesitoTCs
Ha pa3inyHble Buabl. [Ipy 3T0M B OCHOBY Ki1accM(UKAIIMU UCKOB MOIYT OBIThH
TOJIOKEHBI pa3Hble KPUTEPUU.

Tak, BO3MOXHO AeJieHHe UCKOB 110 XapaKTepy MaTepuajbHO-TPaBOBOTO TPe-
0OBaHMS, T. €. TI0O MaTepUaAIbHO-MPABOBOMY INPU3HAKY U MO MpollecCcyanbHOM
1eau (Mo MmpolieccyaabHO-TIPAaBOBOMY IIPU3HAKY).

Knaccudukanusi iCKOB 10 MATEPUATILHO-TIPABOBOMY PU3HAKY ITO3BOJISI-
€T BBIIEJSATH JeJia MO0 OTAebHBIM KaTeropusiM MaTepualbHO-TIPAaBOBBIX OTHO-
IIEHWN: XUIUIIHBIM, HaCJIeCTBEHHBIM, TPYIOBBIM, CEMEMHBIM, 1O BO3MEIIIe-
HUIO MOPAJILHOTO Bpeaa W 1p.

Knaccudukaiims ucKoB Mo MaTepuabHO-TIPaBOBOMY MPU3HAKY MCTONb3Y-
eTcsl IpaBOBEAAMM TPU UCCIIEA0BAHUM PA3IMUHbBIX TTPOOJIEM HMCKa U MICKOBOTO
MPOU3BOJICTBA.

B 3aBucuMoCTH OT TOro, Kakoe cyleOHOe pellieHre UCTEll MTPOCUT BBIHECTH,
T. €. KaKylo TIpoLeCCyallbHYIO 1IeJib OH TpecieayeT, UCKU TMOoApa3Ae/sioTcs Ha
TPpU BUJA: O TPUCYXKACHUU, O TPU3HAHWHU, O TPEOOPa30BaAHUM.

Wcku o npucyKnaeHnd, Ha3biBaeMble TaKXKe UCTIOHUATEIbHBIMHA, WJIN MCKa-
MU C UCTIOTHUTEIbHOM CUJION, HAIMlpaBJIeHbl Ha TPUHYIUTEIbHOE MTOATBEPKIIE-
HMe CyIIOM TIpaBa MCTIa Ha MOJyYeHHe KaKOro-I1ubo MaTepruaibHOTO MPUCYXK-
NeHUsI HE TOJbKO B JACHEXHOI, HO M B HaTypaJibHOW (hopMe U 00sS3aHHOCTH
OTBETYMKA BO3MECTUTD UCTILY B TOOPOBOJIBHOM WU TIPUHYIUTEILHOM MOPSII-
Ke IMOHECEeHHBbIE UM YOBITKH.

W3 mpuBeneHHOro onpeneseHus ucka o MPUCYXICHUN BBITEKAET, UTO eMy
MPUCYIIM CAETYIOUINE YEPThI:

1) mosnyyeHue MaTepUaJIbHOTO YAOBIETBOPEHUSI OT OTBETYMKA — €ro OCO-

0as uenb;

2) HampaBJIeHHOCTh Ha MPUHYAUTEILHOE OCYIIECTRIEHUE CYOBEKTUBHOIO IPaBa;
pelieHe, KOTOpoe TIOCTAHOBUT CYJI ITO TAKOMY MCKY, BCET/Ia MOXKET OBITh MpH-
HYIUTEJIBHO UCTIOJTHEHO, €CJIM OHO He OBbLIO UCTIOTHEHO TOOPOBOIBLHO OTBET-
YUKOM (OTCIOa 1 Ha3BaHWE — WCIIOJHUTEIbHBIN UCK). VICTIy BpIgaeTcs vc-
TTOJTHUTETbHBII JIUCT /ISl TIPUHYAUTETLHOTO B3bICKAHUSI IEHET, UCTPEeOOBaHMS
MIMYIIIECTBa, BO3MEILIEHMUSI YILep0a;

3) mpeabsiBIeHNE UCKa, KaK MPaBuIo, MO MOBOAY MPeaNoJ0XUTETbHOTO Ha-
pylLIeHUs1 CYyObeKTUBHOTO TpaBa.

Takum 06pa3oM, KICKOM O MPUCYXKICHUU, WU UCTIOTHUTEIbHBIM UCKOM, Ha-

3bIBAETCSl MCK, HAMpaBJEeHHBIN Ha MPUHYAUTEIbHOE UCIIOTHEHUE TTOATBEPXK-
JNEHHOM CyIoM 00SI3aHHOCTU OTBETYHMKA.
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M cKom 0 npu3HAHNM, WM YCTAHOBUTEJIBHBIM, Ha3bIBACTCS UCK, HAIIPABJICH-
HbIl Ha TIOATBEPXAEHUE CYIOM CYIIECTBOBAHUS WM OTCYTCTBUSI MPABOOTHO-
IIEHUST MEXIY UCTLIOM M OTBETUYHMKOM.

Hcku o Mpu3HaHUU MMEIOT CIIeNyIoIINe XapakTepHbIe YepThI:

1) Leab uX — KOHCTaTalMsl HAJTWUYMS WIM OTCYTCTBMSI TTPABOOTHOILIEHUS;

2) penbsABISIOTCS OHU HE MO TMOBO/AY YX€ COBEPUIMBLIETOCS HAapYyLIEHUS
1paBa, a ¢ LeJIbI0 MPEeJOTBPalleHUs] TPaBOHAPYILIEHUS;

3) cynebHoe pellleHre MO HUM He BeAeT K ICUCTBUSIM I10 MPUHYIUTEIbHOMY
HCIIOJIHEHUIO, XOTs 00JIamaeT MPUHYAUTEIbHOM CUIION.

IIpeodpa3oBaTe/ibHbIMH (KOHCTUTYTHBHBIMM) SIBJISIIOTCSI MCKW, HarpaBJieH-
Hbl€ HA BbIHECEHUE TAKMX PELICHUIA, KOTOPbIe CBOMM COJEPKaHUEM MMEIOT Ma-
TepUaIbHO-TIPABOBOE IECTBME — MPaBOOOpasyiolliee, MpaBoU3MeEHsI01Iee U
MpaBoIpeKpallaolIee.

IIpeobOpa3oBaTebHOE pellleHUe SIBISIETCS IOPUAMYECKUM (PaKTOM TOW OT-
paciu MaTepuajbHOIO MpaBa, KOTOPYIO Cyl MPUMEHWI B TAHHOM Cyvae.

IMpenmeromM mpeoOpazoBaTENbHOTO MCKA CIYXUT HaTUuKUe NTPaBOOTHOLLIEHUS
U MPaBO UCTLA ONHOCTOPOHHUM BOJIEU3bSIBJICHUEM MPEKPATUTh WIU U3MEHUTD
9TO MPaBOOTHOIIEHNE (HAaIIpUMep PacTOPTHYTh Opak).

OcHoBaHuKe NpPeo0pPa30BaATEIbHOIO HCKA IBOICTBEHHO:!

a) (akTbl, ¢ KOTOPHIMU CBSI3aHO BO3HUKHOBEHWE MMPABOOTHOILIEHUS, TIOJIe-

>KalIero MU3MEHEHUIO WU TIPeKpalleHUIO;

0) aKThl, ¢ KOTOPHIMU CBsI3aHa BO3MOXKHOCTb OCYIIECTBICHMS ITpeodpas3o-
BaTeJIbHOTO MPABOMOYMS Ha M3MEHEHME WM MPEKPalleHUe IIPaBOOTHO-
1eHus1 (HampuMmep, Mo UCKY O pacTOP>KEHUM JOTOBOpPa KYILIU-POAAXKHU
BBUJLy HEJOCTATKOB KYTUIEHHOM BelU: (haKT 3aKJII0YEeHMS JoroBopa U (hakT
HaJIMYUS HENOCTATKOB KYTUIEHHOU BElIu).

ConepxaHue npeo0pa3oBaTeIbHOro MCKa — 3TO o0pallleHHasl K Cyly npocs0a
BBIHECTH pELleHUE O MPeKpallleHUU WM U3MEHEHUU CYILECTBYIOLIEro MpaBoOT-
HOLUEHUS (HarpuMep NpU3HaHUE 3aKTI0UEHHOM CAENKN HUYTOXHOIA).

Oco0eHHOCThIO MPeoOpPa30BaTEIbHOTO UCKA SIBJASIOTCS Cleaylolie o0cTo-
SITEJIbCTBA: &) MPABOOTHOILIEHUE MOXET ObITh U3BMEHEHO WJIU MTPEeKpPallieHO TOJb-
KO cynoM (Hampumep JUIlIeHUe POAUTEIbCKUX IpaB); 0) HEOOXOIUMOCTh 00-
palleHUs B Cyll BbI3BaHA OTCYTCTBUEM COIJIACHSI OMHOM U3 CTOPOH Ha U3MEHEHUE
WM TMpeKpallleHue CYIIECTBYIOUIEro MpaBOOTHOLIEHUS.

Bo3MoXHOCTb MpenbsiBieHUs1 Mpeodpa3oBaTeibHbIX UCKOB U TTOCTAHOBJIE-
HUS 110 HUM KOHCTUTYTUBHBIX PEILIEHUI MpeaycCMOTpeHa JeHCTBYIOLIMM 3aK0-
HomaTeabCTBOM. Tak, B cooTBeTcTBUM ¢ I1. 3 4. 1 cT. 8 'K rpaxxmaHckue rpasa u
00513aHHOCTU BO3HUKAIOT U3 CyAeOHOro pellieHUs], YCTAHOBUBLIETO 3TU IPax-
JaHCKHe IpaBa U 00s13aHHOCTH, a cT. 12 I'K, comep:kaias nepeyeHb cioco0oB
3alIUThl TPAXJAHCKUX TIPaB, HA3bIBaeT B MX DSy TaKOW CIOCO0, Kak Mpekpa-
LIEHWE WU UBMEHEHWE MpaBOHAPYLICHUS.
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Bonpoc 42. TpaBo Ha UCK 1 3IEMEHTbI 1CKa

OTBET

B coBpeMeHHOM MOHMMaHUM MPaBO HA UCK — 3TO rapaHTUPOBaHHAs TOCY-
JApCTBOM BO3MOXHOCTb I0PMIMYECKU 3aMHTEPECOBAHHOTO JIMIIA OOPATUThCS K
Cyly ¢ Mpoch0Oil O PacCMOTPEHUM M pa3pelieHur MaTepuaibHO-TPaBOBOTO
criopa ¢ OTBETYMKOM U O MPUHYIWUTEJLHOM BOCCTAHOBJIEHUU CYOBEKTMBHBIX
IPaXJIaHCKUX TIPaB.

IIpaBoMm ma ucK 00iafaioT BCe TpakaaHe U opuandeckue auma Poccuiickoit
®enepanyn. MHOCTpaHHBIM TpaXaaHaM, JIMIaM 0e3 rpakIaHCTBa U MHOCTPaH-
HBIM OpraHM3allMsIM 3aKOHOM TakKe TapaHTHPOBaHa BO3MOXHOCTh OOpaIliaTh-
cs ¢ uckoM B cynbl Poccuiickoit @enepanviu. Takum npaBoM 001a1aeT HE TOIb-
KO UCTell, 10 M OTBETYMK IPM 3allMTE CBOMX CYOBEKTHMBHBIX MpPaB B CIydasix
MPeAbSBIEHUS] UM BCTPEUHOTO MCKA, a TAKXKE TPEThH JIUIA C CAMOCTOSITEIbHbI-
MU TpeOOBaHMSIMM Ha TPEIMET CIopa; MPOKYPOp, TOCYyIapCTBEHHbIE OpTaHbI,
OpraHbl MECTHOTO CaMOYMpaBJIeHUs] U IPyrue y4yacTBYIOIIMe B Jeje Julla, 3a-
HMMaIOIMe MpollecCyaibHOE TMOJIOXKEHWE WCTIIAa NpU OOpalleHuu WX B CY.
B 3alIUTY HPaB, CBOOOM M 3aKOHHBIX MHTEPECOB APYTUX JIUII.

TMon amemMeHTaMM MCKA ClIeyeT MIOHMMATh €0 COCTaBHbIE YacTh (MpU3Ha-
K1), Aeaolre KaxXabplii NCK MHAMBUAYATbHBIM, OTIMYAIONIMM €r0 OT APYTuX
HWICKOB M COCTABJISIOLIMNE €20 co0epicanue, 0CHO8AHuUe, npeomem i CmopoHsl. Diie-
MEHTBI MCKa Jal0T HeOOXOAUMYI0 MH(pOPMAILIUIO O:

* XapakTepe CIIOPHOTO MPaBOOTHOILEHHs, BbIPAXKaeMOro 4yepe3 KOHKPET-

HyI0 MPOCHOY JIUIIA;

*  (pakTHMUECKMX OOCTOSITEILCTBAX Jie/Ia, OOOCHOBBIBAIOIIMX 3Ty MPOCHOY;

*  3aMHTEPECOBAHHBIX JIMIIAX — CTOPOHAX IMPOLEecca;

* CyOBEKTMBHOM MaTepHaJbHOM IpaBe, HyXIaloIeMcs, 10 MHEHMIO UCT-

11a, B 3alUTe.

Takast uHbopMaLKs MO3BOJIIET MHAMBUAYAIU3MPOBATH U CaM TPOIIECC HO
KOHKPETHOMY TPaXIaHCKOMY JIeNly, OMpeneuTh 00beM, XapakTep U HanpaB-
JIeHUsl OeATeNbHOCTH cyma. OTBETYMK, K KOTOPOMY MPEABbSBIEH MCK, TOMY-
YaeT BO3MOXHOCTb MOATOTOBUTHLCSI K 3alllUTE, MOCKOJbKY Y3HAeT O XapaKTe-
pe MpeabsBIEHHOTO0 K HeMy TpeOOBaHMsI, U3 Yero OHO BBITEKAeT U Ha 4YeM
OCHOBAHO.

BrimageHue m3 comepxkaHUsl UCKOBOTO 3asIBIEHUSI XOTsI Obl OJJHOTO M3 yKa-
3aHHBIX 3JIEMEHTOB MpeKpallaeT BO3MOXHOCTb PACCMOTPEHHUs B Cyde Jea
U He TMOPOXAAeT HUKAKUX IOPUINYECKU 3HAYUMBbIX IEACTBUI 1O TAKOMY UCKY.

B 3aBuCHMOCTH OT criocoba MCIpalllMBaeMOK MCTLOM 3alllUThl €r0 CyObheK-
TUBHOTO MaTepHaIbHOTO TPaBa MPeJAMETOM HCKA MOTYT ObITh:

a) CTop O HAJIMYMM WM OTCYTCTBUU MaT€PUATbHOTO MPAaBOOTHOIIEHUS MEX-

JIy UCTLIOM U OTBETYMKOM;
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0) criop 00 00s13aHHOCTSIX OTBETYMKA, BHITEKAIOIIMX U3 MaTepHaIbHOTO Mpa-
BOOTHOILEHMUSI C UCTLIOM;

B) Crop 00 M3MEHEHUU WM MPEeKPalleHUH CYIIECTBYIOIIETO MEXIY CTOpO-
HaMM ITPaBOOTHOIIEHUSI.

Conepkanue ucka orpeaeisieTcsl Kak eficTBUE cyla, KOTOpOro 100MBaeT-
Csl UCTell, T. €. BBIHECEHMSI PeLlIeHMS O IPU3HAHUM HAJTUYUS MPABOOTHOIICHUS
MeXIy HUM U OTBETYMKOM WJIM O B3BICKAHUM C OTBETYMKA B €T0 TOJIb3Y OIpe-
JeJICHHOM CyMMBI IeHeT U T. 1. Hampumep, ucrell BripaBe MPOCUTh y Cyla Mo~
TBepXACHUS TOro hakTa, YTO MaTepuajlbHOE MPAaBOOTHOIIEHUE MEXIY HUM U
OTBETYMKOM CYIIECTBYET, MOCKOJbKY OTBETYMKOM 3TOT (DAKT OCIapHBAETCS
(Mpu3HaHKME aBTOPCTBA, MIpaBa Ha XUJIYIO TIOIIAAb, YCTAHOBJICHHUE OTIIOBCTRA,
MpU3HAHME MpaBa COOCTBEHHOCTU M JIp.).

OcHoBaHHKe UCKa — 3TO T€ OOCTOSITEILCTBA, Ha KOTOPBIX UCTE1l OCHOBBIBAET
cBoe obparnieHue B cya. OH IOJKeH Ha3BaTh UX B CBOEM 3asiBleHUU (1. 5 4. 2
ct. 131 T'TIK). XoTs 3aKOH He ycTaHaBIMBAET KaKUX-IMO0 OrpaHUYeHUN BO3-
MOXHOCTH UCTIIa O0OCHOBATD MPEAbSIBISIEMbIl UM MCK JIOOBIMU (haKTaMU pe-
aJIbHOM IeMCTBUTEILHOCTH, 3HAaUeHUE UMEIOT TOJILKO IopUandecKue (hakThl —
00CTOSITeNIbCTBA, BJICKYIIME BOSHUKHOBEHME, U3MEHEHHUE WM MpeKpaliecHue
MPaBOOTHOIIEHUSI, C KOTOPBIM CBSI3aH BOZHUKILMI MEXIy CTODOHAMU MaTepu-
aJIbHO-TIPaBOBOI1 criop. OcTabHbIe (DAKTHI UMEIOT YUCTO MH(GOPMATUBHBII Xa-
pakTep M Ha pe3yJbTaTe pa3pelleHus Cropa He OTPaKaloTcs.

Kak npaBusio, ocHoBaHME MCKa IPEACTaBIISIET CO00I1 COBOKYITHOCTD (PaKTOB,
MPeayCMOTPEHHBIX KOHKPETHBIMM HOpMaMu mpaBa. MHaye oHa Ha3bIBaeTCs
(aKTUYECKHUM COCTaBOM, €CJIM 3aKOH CBSI3bIBAET C HAJIMUMEM TaKOTO COCTaBa
COOTBETCTBYIOIIIME TTPAaBOBbIE MOCIEACTBUS. B Teopuu rpakxaaHCKOro mpolec-
cyaJibHOTO TpaBa (haKThl OCHOBAHUS MCKa IMOAPA3AC/ISIOT Ha TPU TPYIIITbI:

a) ¢akThl HEMOCPEACTBEHHO MPAaBOINPOU3BOISIINE, T. €. CBUICTEIbCTBYIO-

1IYe O HAJIMYMHU Y UCTLIA CYObEKTUBHOIO MaTepUaJIbHOTO MpaBa, 3a 3aly-
TOI KOTOPOTO OH o0paliaercs B Cyn;

0) aKThl aKTMBHOM M MACCHUBHON JIETUTUMAIIMU, YKa3bIBaloIIMe Ha CBSI3b
KCTLIA U OTBETYMKA C MaTepPUAIbHO-TIPABOBBIM CIIOPOM, IOCTaBJICHHBIM
Ha pacCMOTpEHUE CY/a;

B) (haKThI MOBOJA K MCKY, MTOCTYKUBILIHME MPUYMHON 00pallieH s B ¢y (B HOp-
Max MaTepHuaJIbHOTO TIpaBa MHOTIA HE YKa3bIBAalOTCS TAKOTrO pona (akThl,
HO 00IIel MPUYMHOI, MoOyXKIarollel 3aMHTEPECOBAaHHOE JIULIO 0OpallaTh-
csl B Cyl, SIBJISIETCSI TO OOCTOSITEIbCTBO, YTO CYyOBEKTMBHOE MaTepUalIbHOE
MpaBO WM OXPaHSIEMBIi 3aKOHOM WHTEpPEC YTPAauyMBaIOT OINpENeIEHHOCTh
13-3a UX HApYLLIEHUS W OCTIapyuBaHUs 00sI3aHHBIMU JIMLIAMM ).
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Bonpoc 43. lMpaBo Ha NpeabsiBieHnE 1CKa,
NnpaBo Ha YOOBJIETBOPEHME MCKa

OTBET

IIpaBo Ha npenbsiBICHUE UCKA — 9TO 0OECTIEYeHHOE 3aKOHOM IPaBo BO30Y-
JUTh U MOMIEPXKUBAThL CyIeOHOE pACCMOTPEHUE OTPENeIEHHOTO, KOHKPETHOTO
MaTepuaabHO-TIPaBOBOTO CIIOpa B Cylle MepBOii MHCTAHIMU C LEJIbIO ero pa3pe-
LIeHUsI, UHaye roBOPSI, ITO MPABO Ma OCYIIECTBAEHUE MPABOCYAUSI 10 KOHKPET-
HOMY MaTepuaibHO-TIPABOBOMY CIIODY.

CyObeKkTaMu MpaBa Ha MPeabsBICHUE UCKA SIBJSIOTCS TpaxaaHe U OpraHu-
3aiuu Poccuu, mpoKypop, rocyaapcTBEHHbIE OpraHbl, OpraHbl MECTHOTO CaMo-
yIpaBJeHUs], a TAKXe MHOCTPaHHbIEe TpaxjaaHe, Julia 0e3 IpakIaHCTBa U UX
opraHuzanuu (cT. 3, 45, 46, 398 I'TIK).

Bo3HUMKHOBEHUE U CyllIECTBOBaHUE MpaBa Ha MpPeabsBICHUE UCKa O0YCIOB-
JIEHO OIpe/ieIEeHHBIMU 3aKOHOM OOCTOSITEIbCTBAMU, KOTOPbIE B TEOPUM TPaX-
JTAHCKOTO MPOLIECCYaIbHOTO MpaBa Ha3bIBaIOT MPEANOChlIKaMU. B onHuX ciy-
yasix 1711 BOBHMKHOBEHUSI TIpaBa Ha MpeIbsiBJIeHUE UCKa HEOOXONMMO Haluure
OIpeieSIEHHBIX 00CTOSITEILCTB — 9TO TaK Ha3bIBAEMbI€ HOA0JCUMENbHbLE NPEO-
nocolaku. B mpyrux ciydasix 3aKOH BOBHMKHOBEHHUE MpaBa Ha MpeabsiBIeHUE
HCKa CBSI3bIBAET C OTCYTCTBUEM TEX WJIA MHBIX OOCTOSITENILCTB, T. €. C OmMpuya-
MeAbHbIMU NPeonocbiakamu. B Teopuu rpaxaaHCKoOro npoiiecca MpearnochbTKu
MpaBa Ha MpeabsiBIeHUE UCKa MOAPA3eIsIOTCs Ha IBa BUIa — oOlIue U cre-
nUaJibHbIC.

OTCyTCTBUE MOJOXUTEIbHON WIM HAIMYME OTPULIATEbHON MPEANOChUIKU
O3HayaeT OTCYTCTBME Y JiMlIa MpaBa Ha MpeabsBieHUEe UcKa. B cBolo ouepenb
OTCYTCTBME Y 3aMHTEPECOBAHHOTO JIM1Ia TIpaBa Ia MpeIbsBIeHNEe UCKA, BbISIC-
HUBILEECS] B MOMEHT MOJa4l MCKOBOTO 3asiBJIEHUsI, BICYET OTKA3 B MIPUHSITUN
uckoBoro 3asiBjieHus (ct. 134 I'TIK) unu ero Bo3spatieHue (cr. 135 I'TIK) 1u6o
ocTaBjieHUe 3asBieHust 6e3 paccmorpenust (ct. 222 T'TIK).

Ecnu oTcyTcTBUE MpaBa Ha MpeAbsBIEHUE UCKA BBIICHUJIOCH B IMpOLIEcce
pazbupaTesbCcTBa Jiesia, MPOU3BOACTBO MO HEMY MOMJIEXKUT MpeKpauleHUIo
(ct. 220 T'TIK).

HecobuofeHue criennaibHOM MPeanochUIKY MpaBa Ha MPeabsBIeHUE UCKa
BJICYET Te XK€ MPaBOBbIE MOCJIEACTBUS B 3aBUCUMOCTU OT KOHKPETHBIX OOCTOSI-
TesbCTB. Tak, eciv HecoOJIoIeHUE CIIEIIMAILHOTO YCIOBUSI, PELYCMOTPEHHOTO
ct. 17 CK, — o06s13aTeibHOE comlacke Ha pacTopxKeHHUe Opaka Cyrnpyru, Haxo-
JSIEeicsl B COCTOSIHMM OepeMEHHOCTH WM UMelolleil pebeHKa B Bo3pacTe 10
OJTHOTO TOfa, — YCTAHOBJIEHO B CTQAMU MOAAYM MCKOBOTO 3asIBJIEHUS U BO3-
Oy>X/IeHUsI TIPOU3BOACTBA, CYy/Ibsl AOJKEH JUOO OCTaBUTH 3asiBjieHUe Oe3 JIBU-
>KEHUsI 10 pellieHUs] BOMpoca O MOJYYEHUH TaKOTo cCorlacusl OT OTBETYMKA, TMOO
0TKa3aThb B MPUHSATUM MUCKOBOTO 3asIBJIEHUSI, €CJIM TaKOe coIjlacue He Moiyye-
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10, XOTS 3TO IpsIMO U He mpeaycMoTpeHo B HopMax I'TIK. Ilpu aToM cyn mon-
>KeH BCerIa BBISICHITh JaHHBIE YCIOBUS TIPU MPEIbsIBICHUM UCKa.

ITpaBo Ha yioBJIeTBOpEHHE UCKA (TTPABO HA MCK B MaTepUaIbHO-TTPAaBOBOM
CMBIC/IE) — TPaBOMOYME Ha MPUHYIUTETbHOE CYAeOHOEe OCYIIECTBICHUE Tpe-
0OBaHMS UCTIA K OTBETYMKY, BBITEKAIOIIEEe U3 CIIOPHOTO MaTepUaJbHOTO Tpa-
BOOTHOIIIEHHYS. BBISICHUTh HaJTMuKe WM OTCYTCTBME TAKOTO MPABOMOYMSI Y UCT-
11a BOBMOXHO TOJIBKO Ha CTaIuu pa3dupaTenbCcTBa Aeia B CyleOHOM 3aceqaHuu
MyTeM MCCleNoBaHus 10Ka3aTeabCcTB. ECuM cyln yCTaHOBUT Hajuuue y UCTHA
TaKoOro MPaBOMOYMSI, OH BBIHOCHUT pellieHue 00 YIOBIETBOPEHUN MCKa (HAmpu-
Mep TIpU TOATBEPXKAEHHOMN JT0Ka3aTeJbCTBAMU OOOCHOBAHHOCTU TpeOOBaHMS
HCTIA K OTBETYUKY).
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Bonpoc 44. [lpoueccyanbHble cpeacTsa
3alUmMTbl OTBETYMKA NPOTUB MCKa

OTBET

B cooTBeTCcTBMM C IPUHLIMIIAMU MPOLIECCYaTbHOIO PABEHCTBA U COCTSI3aTeIIb-
HOCTU CTOPOH OTBETYMK PACIIOJIaraeT IIMPOKMMHU BO3MOXHOCTSIMU 3alllUIIATh
CBOM MHTEPEChl B IPaXKIaHCKOM CyIONpPOU3BOICTBE.

IIpoueccyanbHOe paBEeHCTBO CTOPOH B Mpoliecce obecrneyrmBaeTcs Mpeao-
CTaBJICHUEM OTBETYMKY BO3MOXHOCTU 3alUINATLCS MPOTUB MPEIbSBICHHOTO
K HeMy McKa, BbIIBUTasi HeoOxoauMmble Bo3paxkeHusi. CocTs3atenbHas (popma
npoliecca Mo3BoJIsIeT eMy A0 Hauajla pacCMOTPeHUs Jiejia Mo CYILEeCTBY 03HAKO-
MMThCSI C UCKOBBIM 3asiBICHMEM, M3YyYUTh MMEIOLIMECS Y MCTLA J0Ka3aTelb-
CTBA M C YYETOM IOJIyYEHHON MH(OpMAlLMKM OIpPEIeIUTh CBOE OTHOIICHUE K
MpeabsBICHHOMY UCTLHOM TpeboBaHMI0. OTBETYMK BIIpaBe MPU3HATh UCK, €CIIU
curTaeT TpeboBaHME MCTIIA 3aKOHHBIM U 000CHOBaHHLIM. Korma oTBeTuuK Ha-
MEpeH OCIIOPUTh TPeOOBaHME MCTLA, OH MOXET MCIIOJIb30BaTh ABe (POPMbI 3a-
LIMTHI: BO3paxKeHMS MPOTUB 3asiBJICHHOTO MCKOBOI'O TpeOOBaHUS U BCTPEUYHBII
uck. COBOKYITHOCTb 3TMX MPOLIECCYaTbHBIX CPEICTB, MPEIOCTABICHHbBIX 3aKO-
HOM OTBETYMKY IS 3alUThl CBOMX CYObEKTUBHBIX MPaB U 3aKOHHBIX MHTEpPE-
COB, Ha3bIBaeTCs 3alUTON MPOTUB UCKA.

IIpoueccyanbnbie Bo3paxkenus. M Horma oTBeTYMK, He Bo3paxasl MPOTUB
MPeNbSABICHHOTO K HEMY TpeOOBaHMSI 1O CYIIECTBY CIOpa, MOXET B IIeJIsIX 3a-
IIUTBl TPOTUB MCKa COOOIIUTH CYly O TAKUX OOCTOSITEILCTBAX, KOTOPbIE CBU-
JETEIbCTBYIOT O TOM, YTO MPOIIECC BO3HUK HE3aKOHHO WJIM HE MOXKET MPOA0JI-
XaThCsl, pa3BUBATbCs faibliie. [Ipr 060CHOBAHHOCTM TAKOTO 3asiBIEHMS CyI
JIOJDKEeH MpeKpaTuTh Mpor3BoAcTBo 1o aeny (cr. 220 I'TIK). Wnu, Hanpumep,
OTBETYMK MOXKET 3asBUTh O TOM, UYTO OH He SIBJISIETCS HaIJIeXaIlUM OTBETYM-
KOM, U MPOCUTh 3aMEHUTH €r0 HaJJIeXKAIIUM OTBETYMKOM. [Ipu HEOOXOMMMBIX
YCJIOBUSIX Cyl OTJIOXKMT pa3OMpaTebCTBO Jiesa AJsl MPUBJIeYEHUs B MPOLIECC
Hanmjexaniero orseryuka (ct. 41 I'TIK).

Taxum oGpa3oM, MpoleccyaabHble BO3paxkKeHUs — TaKue 3asiBIeHUsT (00bsic-
HEHMSI) OTBETYMKA, KOTOPbIE YKA3bIBAIOT HAa OTCYTCTBUE 3aKOHHBIX OCHOBAaHUIA
JUISI BOBHUKHOBEHUS M OBUXEHUS Tpoliecca. [IpolieccyanbHble BO3paXKeHUS
Ha3bIBalOT TAKXe MPOLIECCYalIbHOM 3allMTOM WK MPOLIECCYaIbHBIMU OTBOJAAMM.

B ciyyasix, Korga OTBETUYMK MCITONb3YET MpOleCCyallbHble CPEACTBa 3ally-
ThI IPOTUB MCKa, OH MpecaeayeT Leidb JOOUThCS TpeKpalleHUs] WIK PUOCTa-
HOBJICHUS MPOM3BOJACTBA IO Jey, OTJIOXEHUS pa30upareibcTBa lena Jubo
OCTaBJICHUS MCKa 6e3 pacCMOTPEHUs.

MarepraibHO-TIPABOBbIE BO3PAXKEHUS HATPABJICHbI Ha ONIPOBEpXKeHUE (pak-
TOB, COCTABJISIIOLINX OCHOBaHUE MPEIbSABICHHOIO UCKA, U CBUIETEIILCTBYIOT O
HE3aKOHHOCTU WJIM HEOOOCHOBAaHHOCTHM TpeboBaHMs McTLA. JloKa3biBasl He3a-
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KOHHOCTD MCKa, OTBETYMK CChIIACTCS JIMOO Ha HETTPaBOBOM XapaKTep 3asiBJICH-
HOTO TpeOoBaHUsA (B3BICKAaHWE KapTOYHOTO JI0JTa); MO0 Ha TO, YTO CIIOPHOE
MPaBOOTHOIIIEHNE BO3HUMKJIIO IO M3MAHUS COOTBETCTBYIOIIETO HOPMATHBHOTO
aKTa, KOTOPBI 00paTHOM CUIIBI He MMEET, JIMOO ClIeKa CTOPOH SBJISIETCST TIPO-
TUBO3aKOHHOMU (KYTUIS-TIpoaXa rpaknaHaMi HapKOTUYEeCKUX BEIIECTB); IGO0
Ha TO, YTO TIPABOOTHOIIEHWE MEXIy CTOPOHAMU IPEKpalleHo B pe3yiabTare
TTOTAIlICHUST TOJITA TyTeM OKa3aHMsI CYIIeCTBEHHBIX YCIIYT, YTO OBUIO OTOBOpE-
HO cTopoHaMu. OTBETYMK TaKKe BIIpaBe yTBepXKIaTh, YTO HOPMA, TOJTOXEH-
Hasl B OCHOBY TPEIbSIBJICHHOTO MCKa, YTpaTuja CUIy U T. TI.

BeTpeunslii ICK — caMOCTOSTEIbHOE MaTepUaIbHO-TPABOBOE TPEOOBaHME
OTBETYMKA K HCTILy, 3asIBJICHHOE B BO3HUKIIIEM TIPOIIECCE TSI COBMECTHOTO pac-
CMOTpPEHUS ¢ TIepBOHAYAIBHBIM UCKOM B IIEJISAX 3alIATHI CBOMX MHTEpecoB. Ta-
KUM 00pa3oM, JIJIsST BCTPEYHOTO MCKa XapaKTepHO, YTo: 1) 3TO MCK OTBETYMKA;
2) WCK 3asiBJIeH B YK€ BO3HMKIIIEM TIpoliecce; 3) MCK 3asiBJICH IS COBMECTHOTO
PaCCMOTPEHUS C TTePBOHAYATBLHBIM UCKOM.

BcTpeuHblil MCK, KaK U MaTepHajbHO-TIPaBOBOE BO3paXkKeHMeE, HampaBlIcH
MPOTUB MCKOBOTO TPeOOBAHUS MCTIA IO CYIIECTBY cropa. Ho mexmy HuMU
WMeeTCs U CYIIECTBEHHOE pa3inyire, 3aKIovaroleecss B TOM, YTO MaTepralb-
HO-TIpaBOBOe TpebOBaHMe, comepKalleecsl BO BCTPEYHOM HCKE, MOXET OBbITh
PacCMOTPEHO U pa3pelieHo He TOJIbKO COBMECTHO C MEePBOHAYATBLHBIM HCKOM,
HO W OTIEJIbHO OT HEr0 B CAMOCTOSITEIbHOM TPaXIaHCKOM CYIOTPOM3BOICTBE.
MatepuanbHO-TIPaBOBOE BO3paXkeHUe KaK Obl «IIPUBSI3aHO» K TEPBOHAYAb-
HOMY WCKY M HE MOXET OBITh MPEIMETOM CyIeOHOTrO pa3dumpaTelbcTBa B OT-
JeTLHOM TIpoIiecce.

BcTpeuHbIit MCK MpaKTUYeCKW YIOOEH W IS Cyma, M ISl CTOPOH, TaK Kak
CO3/IaeT BO3MOXHOCTh B OHOM TIPOIIECCEe OMHUM pEIIeHNEM pa3pellinTh B3a-
WMHBIE TIpETeH3UH CTOpPOH. Hampumep, ymoOHO M 11esieco00pa3HO paccMOT-
PETh M Pa3pellluTh B OMHOM TIpollecce B3aMMHBIC JeHEXHbBIE TpeOOBaHMS ABYX
rpaxmaH, OIUH 13 KOTOPBIX — COOCTBEHHUK KWJIOTO MOMEIIEHUS] — TPOCUT
CyI B3bICKATh C HAHWMATENS 3aI0JKEHHOCTh MO0 KBapTUPHOM TUIaTe, a apy-
roif — HaHMMaTeJb XKUJIOTO TTIOMEIIIEHNUsT — TTPOCUT B3BICKATh C COOCTBEHHUKA
(HaiiMomaTessi) pacXombl, TIOHECEHHBIE UM B CBSI3M C KallUTaJIbHBIM PEMOH-
TOM TIOMEIIEHHUS.

B cyne6HoIT mpaKkTrKe BCTPEYHBIN UCK — JOBOJIBHO PAacIIpOCTpaHEHHOE SIB-
neHne. [TpenpsaBiasieTcsl BCTPEYHBIM MCK B LIEJAX 3a4eTa, TMOTJIOMICHUS MO0
TIoTallleHUs] KICKOBOTO TPEeOOBAHMSI.

TTocKoNBbKY MTPUHSATHE BCTPEYHOTO MCKA K PACCMOTPEHMIO TUKTYETCS CO00-
paXeHMSIMU TIPAKTUYECKOTO ymoOCTBA, TO BO MHOTHMX CIydYasiX pacCMOTpeHUE
OCHOBHOTO M BCTPEYHOTO MCKOB B OIHOM TIPOM3BOJCTBE SIBJISICTCSI HE TOJBKO
11e1eco00pa3HbIM, HO U HEOOXOIMMBIM, MO0 TTO3BOJIET Cyny SKOHOMUTDH Bpe-
Ms, CPEICTBA U TPYA (TaKxKe BpeMs, CPENCTBAa M TPy APYTUX JIUII, YIaCTBYIO-
KX B IIpOIIecce).

Bonpoc 45. O6palleHre B cyn C UCKOM 3aUHTEPECOBAHHOMO NMua,
NPUHATNE Cyﬂ,beVI 3agBJieHNA

OTBET

IIpenbsiBneHne uCKa — 3TO COBOKYITHOCTD MPOLIECCYaTbHBIX JEMCTBUI 3a-
MHTEPECOBAHHOTO JIMIIA, TIPH TTOMOIIM KOTOPHIX TTPOMCXOANT TIomada B CyIl MC-
KOBOTO 3asiBJICHUSI U BO30YKIAeTCS MPOLIECC MO TpakIaHCKOMY Aey.

B cootBerctBuu co cr. 131 I'TIK mck npeapsaBisieTcss B Cya IIyTeM oOpaliie-
HMS ¢ 3asBJICHUEM B TIMCHbMEHHOMN (hopMe ¢ COOJIIONEHNEM CIIeIIMATbHBIX TPe-
6oBanuii (pexkBu3utoB). Mopma obpailieHUsT B cya 00s13aTeIbHA KaK AJIsI UCKO-
BBIX 3asIBJICHUIA, TaK U TI0 JeJlaM HEMCKOBBIX IPOU3BOJICTB.

B 3asgBieHUM MOTYT OBITH YKa3aHBI HOMepa TeJie()OHOB, (haKCOB, aapeca dJIeK-
TPOHHOI TIOUTHI MCTIIA, €TO MPEICTaBUTEINsI, OTBETYNKA, WHBIE CBEICHUS, NMEIO-
e 3HAYeHMe IJIs pa3peleHus Jefla, a TaKKe U3JI0XKEHBI XoIaTaiicTBa UCTIA.

B 3agBneHnn, MpeabsIBIsieMOM MPOKYPOPOM B 3aIlIUTY UHTEpecoB Poccwmii-
ckoit Menmepannu, cyobekToB Poccuiickoit Penepalini, MyHULIMITATbHBIX 00-
pa30BaHUI WJIW HEOTNpeNeJIeHHOTO Kpyra JIII, TOJKHO OBITh YKa3aHo, B YeM
KOHKPETHO 3aKJII0YaeTcsl MX MHTEpec, Kakoe IMPaBO TPYIIIHI JIMI] HapyIIeHO,
a TaKKe MOJDKHA COIePXKaThCsl CChUIKA Ha 3aKOH VI MHOW HOPMAaTMBHBIM TIpa-
BOBOI aKT, TIPeIyCMATPUBAIOLINI CIIOCOOBI 3aIIUTHI 3TUX WHTEPECOB.

B cnydae obparieHusl TTpoKypopa B MHTepecax TpaXmaHWHa B 3asBJICHUM
JOJDKHO CONEpKaThesi 000CHOBaHME HEBO3MOXHOCTH TPEIbIBICHMUS MCKA Ca-
MUM TpaKTaHUHOM.

HckoBoe 3asiBJieHUE TOJIKHO OBITh TIOATMMCAHO UCTIIOM WJIW €TO TPeACcTaB-
TesleM, UMEIOIIUM COOTBETCTBYIONINE IMOTHOMOUMS. Ecim mpenctaBuTeb BbI-
CTyITaeT Ha OCHOBaHMM Pa30BOI TOBEPEHHOCTH, OHA JOJKHA OBITH MPUOOGIIEHA
K MCKOBOMY 3asIBJICHUWIO; €CJIM X¢ OH JEWCTBYeT Ha OCHOBAaHWM T€HEPabHOIM
(ob111eit) TOBEPEHHOCTH, TO OYAET MOCTATOYHO €€ TMPEeIbSIBICHUS CYIbe TP
rojiaye MCKOBOTO 3asIBICHUS.

B 11ens1X 3a1IUTHI MHTEPECOB OTBETYMKA U COOJTIONCHUS TapaHTUI TTPUHIIN-
T1a TPOLIECCYaTbHOTO PaBHOIIPABHS CTOPOH 3aKOH OOSI3bIBACT MCTIIA TIPU O~
Ye MCKOBOTO 3asBJICHUS B CYI MPEICTaBUTb KOTMU MCKOBOTO 3asBICHUS IO
YUCJTy OTBETUYMKOB B CIydYasx IMPOIECCYATbHOTO COYYacCTHs, a TakkKe KOIUU
MCKOBBIX 3asIBJICHUM TIPY YIaCTUU B Jiesie TPEThUX JIUI. KOMMY MCKOBBIX 3asIB-
JICHWI1 HaIpaBJIAIOTCS OTBETYMKAM BMECTE C ITOBECTKOIA.

KpOMC KOIUIA UCKOBBIX 3asIBJICHUI Cyabd MOXET, B 3aBUCUMOCTHU OT Xapak-
TEpa CIiopa " 00CTOSTENBbCTB acia, 00s13aTh UCTHA npeaCTaBUTbL KOIMMU OOKY-
MCHTOB, KOTOPbLIC Y JIMII, YYaCTBYIOIIUX B ACJC, OTCYTCTBYIOT, a TaKXK€ HOKY-
MCHT, HOI[TBep)KI[aIOIHI/Iﬁ yiiary FOCYZ[apCTBCHHOfI TIOIIJIMHBI, 1OKAa3aTEJIbCTBA,
TIOATBEPKAAOIINEC BbBIITOJTHCHUEC 00513aTEILHOTO I[OCYI[C6H01"0 InopdaakKa ypery-
JIMpOBaHUA CIlopa, €CJIN Takou IIOpAIO0K YCTAaHOBJICH 3aKOHOM MJIM JOTOBOPOM.

BepHyTbCs B kaTanor y4ebHMKOB U MOHOrpadhmi
http://y4ebHunkn.nHdopm2000.pd/uchebniki.shtml



Y3HaliTe CTOMMOCTb HanucaHus Ha 3akas CTyAeH4YeCKnx n aCI'IVIpaHTCKI/IX pa60T

http://ly4e6bHnkn.nHdopm2000. pq)/

92 ['parkpaHcKui npolecc

Ilocne mocTymuieHus B Cya MCKOBOIO 3asBICHMS Cyabs coriacHo cT. 133 T'TIK
B TeUeHUE TISITH THEH MTOJDKEH PELIUTh BOIIPOC O MPUHSITUM 3asBICHUS K CBOE-
MY TIPOM3BOJICTBY M BO30YXIEHMM TPakIaHCKOTO Ipoliecca, O YeM MM BBIHO-
cutcs ompeneneHrue. C 3TOro MOMEHTa CYIOIPOM3BOIACTBO MO KOHKPETHOMY
neny cuutaercs HavaBmmmcs. C TaHHOTO MOMEHTa BO3HMKAIOT TpaXkKIaHCKO-
MpolIecCYyalbHbIe ¥ MaTepPUaJbHO-TIPABOBBIC MOC/IEACTBUS.

IIporeccyanbHble MOCTEACTBUST BeAyT K BO3HUKHOBEHUIO CYIOIPOM3BOI-
CTBa; 9TO O3HAYAeT, YTO B IMpOIleCCe MOSIBUIMCH UCTEIl M OTBETYMK, HaeIeH-
HbIe COOTBETCTBYIOIIMMU TPOLieCCyaTbHBIMU TTpaBaMu. CrieqoBaTebHO, Y cyna
C YYaCTHMKAMU CKJIJIBIBAIOTCST TPaXIAHCKKE TTPOLieCCyabHbIe MPaBOOTHOIIIE-
HusA. C MOMeHTa BO30YKIeHUST CYIOIPON3BOACTBA HAUMHAIOT MATHU MPOLIECCY-
aJbHBIE U CITy>KeOHbIE CPOKU M BO3MOXHO obecIieueHre McKa.

ITpu mogaye MCKOBOTO 3asiBJICHUS MCTELl BIpaBe COCAMHUTD B OMHOM HCKO-
BOM 3asIBJICHUU HECKOJIBKO TpeOOBaHMI, CBSI3aHHBIX MEXIY COOOM.

B cyne6Holi mpakTHKe COeNMHEHNE U pa3beIUHEHNE HECKOJIbKUX MCKOBBIX
TpeOOBaHUI BCTpeYaeTcsl MTOBOJBHO YacTo (HArpuMep MpU3HAHUE OTIOBCTBA
¥ B3BICKaHME AIMMEHTOB). O0BbeIMHSIIOTCS NCKM O BOCCTAHOBJICHMH Ha paboTe
1 B3bICKAHWY KOMITEHCAIIMH 32 BBIHYXKICHHBIN TTPOTYJT; UCKW O TTPU3HAHUU Op-
nepa HeleWCTBUTEbHBIM Ha 3aHSITHE KUJIOTO TIOMEIIEHUS W O BBICENIEHUN U3
HEro; UCKM O TIPU3HAHMM TTpaBa COOCTBEHHOCTH Ha Belllb U 00 U3BSITUH €€ (BUH-
NMUKAILMW) Y HE3aKOHHOTO BJIafesblia 1 T. II.

HcKku MOTYT COeTMHATHLCS KaK 10 MHUILIMATHUBE UCTIA, TaK ¥ TI0 MHUITMATUBE
Cyla, eClii B Cy[e UMeeTCs HECKOJIBKO Jiell, B KOTOPBIX YYacTBYIOT Ha CTOPOHE
HCTIIAa WM OTBETYMKA HECKOJIBKO JIUII, Y KOTOPBIX COBITANAIOT MPEAMET ¥ OCHO-
BaHMe MCKa. B 3aBUCMMOCTM OT Ha3BaHHBIX YCJIOBUI Pa3nuvaloT cyOseKmue-
Hoe U 00BeKmMuUBHOE COeOUHEHUE UCKO0E.

ITon cyObeKTMBHBIM TTOHMMAETCSl TAaKO€ COSIMHEHUE MCKOB B OJHOM TIPO-
M3BOJCTBE, KOTZA Ha OMWH W TOT e OOBEKT CIopa 3asBIISIOT TpeOOBaHUS He-
CKOJIbKO JIMI] (HalpuMep B ciIydae HacllelOBaHHUs IO 3aKOHY) MJIM KOTAa I10
OTHOMY M TOMY € MCKOBOMY TPeOOBAHUIO TIPUBJIEKAIOTCS HECKOJIBKO OTBET-
YUKOB (HampuMep B cilydyae MPUYMHEHMS Bpelda OIMHOMY JIMIY HECKOJbKUMU
JIMILIAMHU).

OObeKTHBHBIM SIBJISIETCSI TaKOe OOBEAMHEHME MCKOB, KOTIa B OIHOM IIPO-
MU3BOICTBE OOBEAMHSIIOTCSI HECKOJIBKO MCKOBBIX TPeOOBaHM, HAIPaBIEHHBIX K
OTHOMY Y TOMY K€ OTBETYMKY IO Pa3IMYHBIM OOBEKTaM CIIOpa, BHITEKAIOLIUM
13 OMHOTO MPaBOOTHOIIEHUA. NHBIMU ClTIOBaMU, B OTHO IMTPOU3BOICTBO COCSIH-
HSIOTCS MaTepHuajbHO-IIPaBOBLIE TPeOOBaHUS (COeIMHEHUE IO 00OBbEKTaM).

CoennHeHNe UCKOB MOXET ObITh TTPOM3BEIeHO KaK HO MHUIIMATUBE UCTIIOB,
TaK u camuM cymaoMm (ct. 151 T'TIK).

B neiicTByroieM TpakmaHCKOM IIPOLIECCYaTbHOM TIpaBe IPeayCMOTPEHO
MpaBUIIO O pa3beauHeHud UCKoB (4. 2, 3 cr. 152 T'TIK).
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Bonpoc 46. Ob6ecneyeHne mcka

OTBET

Ob6ecnieueHue UcKa — JeSITeIbHOCTD Cya WM CYIbU 110 IPUMEHEHMUIO TIpe-
IYCMOTPEHHBIX 3aKOHOM Mep, TapaHTUPYIOIIMX peallbHOe WCITOJHeHUe Oymy-
IIeTO pelleHus 10 JIeJly B TOM CJydyae, eClId MCK OyleT YIOBJIETBOPEH.

OOecnieyeHre MCKa SIBJISIETCST TPAXKTaHCKUM TPOLECCYTbHBIM MHCTUTYTOM
(ct. 139-146 T'TIK), permaMeHTUPYIOIIAM BpeMeHHme OrpaHUYEHUsI OTBETYM -
Ka B OCYILECTBJICHUH MMOJIHOMOYMIA COOCTBEHHMKA (B TIpaBe BJIaIeHUS, O30~
BaHMSI U PacCTIOPSDKEHUS MMYIIECTBOM) C 1IeJIbI0 TapaHTUPOBATh UCIIOTHEHWE
OymyIlero CyIeOHOro pelleHus II0 Aemy.

ITocne BO30YXIeHMsST TTPOM3BOICTBA MO KOHKPETHOMY IIeNTy CyAbsI BIIpaBe
00eCTIeUnTh UCK, ECITU €CTh MPEATIONOXEHNE, YTO HEMTPUHSTHE CBOEBPEMEHHBIX
Mep MOXET 3aTPYIHUTh WM CHeJIaTh HEBO3MOXHBIM PEaJIbHYIO CyNeOHYIO 3a-
[Ty HapyIIEHHBbIX WX OCTIapMBaeMbIX CYOBEKTUBHBIX IPaB MCTIIA.

Mepsl 110 0becIieueHUIo NcKa TPUHUMAIOTCS CYIOM WIIM CyIbeii 1o 3asiBlie-
HMIO M XOAaTaiCTBY Jull, yyacTBytomux B aesne (cr. 139 I'TIK). TIpocwba nwui,
VYaCTBYIOIIUX B Hejie, 00 00ecrieYeHMM MCKa MOXET ObITh MUCbMEHHOM WIIN
YCTHOM (HampuMep, UCTell BITpaBe yKa3aTh 00 3TOM B MICKOBOM 3asiBJIEHUU, 3a-
SIBUTD B XOJIe CYAeOHOT0 3aceaHusl XOAaTaiicTBO, 0OPATUTBCA K CYIbe WIH CyIy
C OTAEJBbHBIM 3asiBIieHHEeM 00 obecriedeHnu ncka). Kakmux-ambo crenmaabHbIX
TpeOOBaHUIN K M3JIOXKEHUIO TAKOW MPOCHOBI 3aKOH He MpeaycMaTpuBaeT.

OOecnieueHre MCKa JIOMYCKAETCS BO BCAKOM TOJIOKEHUU Jieia, €CTI HETpy-
HATHE Mep obecriedeHrs] MOXKeT 3aTPYyIHUTh WIN cIejaTb HEBO3ZMOXHBIM HUC-
TOJIHEHUE pelleHus Cyaa.

Cynpsl eIMHOJIMYHO pelllaeT BOIpoc 00 00eCIeYeHNMM MCKa B MOMEHT BO3-
OyXIeHUsT TPaXKIaHCKOTO Jejla M B TpoIlecce ero MOATOTOBKM, a TaKXKe B XOJIe
cynebHoro pasoupareiabcTBa. [Ipy KoiernaabHOM pacCMOTPEeHUH nena (B cyne
BTOPOIl MHCTAHIIMM) XOJATalCTBO 00 0oOecreYeHUM MCKa, 3asBIEHHOE B XOIe
CyIeOHOIo pa30oupaTe/IbCcTBa, pa3peliaeTcsl CyIoM B IMOJHOM coctaBe. Obecte-
YeHHe McKa BO3MOXKHO JIMIIb 10 BO30yxkaeHHoMY neny. [Toatomy mpu ocTaB-
JieHuu 3asgBneHus 6e3 nprkeHus (cr. 136 I'MIK) npockba 06 obecrieyeHUU Ucka
HEe MOXET OBbITh pacCMOTpeHa 1 (haKTUUECKU TaKXKe OCTaeTCs 0e3 IBMXKECHUS.

Bormpocs obecnieueHnst UICKOBBIX TpeboBaHmit cornacHo cr. 141 I'TIK paspe-
IIAIOTCS CYIbel B EHb TIOCTYIUIEHUSI COOTBETCTBYIOIIETO 3asBICHUS UCTIA Oe3
M3BEIICHUST OTBETYMKA U JAPYTUX JIMII, yJacTByIoIUX B aene. I1o moBomy obec-
MeYeHMsI MCKa BEIHOCUTCS oTpefesieHue cyna (Cyapn), KOTOpoe MPUBOIUTCS B
HCIIOJIHEHUE HEMEIJICHHO B MOPSIIKE, YCTAHOBIEHHOM ISl UCTIOJTHEHUS pelie-
Huii cyma (cr. 142 I'TIK). Ilocie BeIHECEHMS ONpeneieHusI Cyabsl HEMEIUIEHHO
TepefaeT UCTIY MCTIOTHUTEIbHBIN JTUCT U HAMpaBJIseT OTBETYMKY KOITMIO OII-
penenenus. Takast ONMepaTUBHOCTh HEOOXOOMMA, MOCKOJIBKY OTBETYMK MOXKET
JIMKBUIMPOBATh MPeaMeT criopa (IIpoaaTh, CKPbITh, IPUBECTH B HETOTHOCTh U
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T. 11.). CyneOHoe 1oKa3bIBaHUE TIPU 3TOM He TIPOBOIUTCS: CY[bsl BEpUT JTMOO He
BEPUT 3asBJIEHHBIM JOBOJAM KCTIIA.

Ob6ecnieyeHne ncka oopMIsIeTcsl CyneOHBIM OTpee/ieHUeM, KOTOpOe MO-
JKET OBITh OTMEHEHO MJIM M3MEHEHO TeM K€ CYIOM WJIM CYIbeil, a Takxke o0xka-
JIOBAaHO B YaCTHOM TIOPSIIKE B Cy/l BTOPOM MHCTAHIIUMU.

B cr. 140 I'TIK yctaHOBJE€HBI BUIBI MEP HO OOECTIEYEHUIO UCKa.

B HeoOXOmMMBIX Cllydasix CyIbs WIM CYy[ MOXET MPUHSTh UHBIE MEphl IO
o0ecrieueHUIO 1McKa, KOTOpbIe OTBEYaloT 1LiesaM, YykazaHHbIM B cT. 139 TTIK.

Cynpeil Wi cynioM B HEOOXOIUMBIX CIy4asiX MOXET ObITh JOMYIIEHO He-
CKOJIBKO BUJIOB 00eCIieueH!s] CKa OTHOBPEMEHHO.

[Tpy HapylIeHMW OTBETYMKOM WM APYTMMU JIMIIAMU YCTAHOBJICHHBIX CY-
JIOM OTpaHUYEHMI TO COBEPILIEHUIO OTpeAeSeHHBIX NEUCTBUIA, KacalolUXcs
npenMeTa cropa, ykazaHHbIx B 1. 2 1 3 4. 1 ct. 140 I'TIK, BuHOBHBIE JTULIa TTO-
BepraroTcs mTpady B pasMepe do decsimu yCTAaHOBIIEHHBIX 3aKOHOM MUHUMAJTb-
HBIX pa3MepOB OTUIATHI TPY/A; KPOME TOTO, UCTEI] BIIpaBe B CyNeOHOM TOpSIIKe
TpebOBaTh OT 3TUX JINI BO3MEIIEHUST YOBITKOB, MPUUYMHEHHBIX HEUCTIOJTHEHU -
eM onpeJeeHnst 00 obecrieueHur UCKa.

O TMpUHSATHIX Mepax Mo Oo0ecTieYeHUI0 UCKa B 3aBUCUMOCTU OT MX BUJA CY-
Ibsl WIV Cyl He3aMeUIUTEJIbHO COOOIIaeT COOTBETCTBYIOIIMM TOCYIapCTBEH-
HBIM OpraHaM WJIM OpraHaM MECTHOTO CaMOYIIpaBJIEHUS, PETUCTPUPYIOIINM
WMYIIIECTBO WJIM TIpaBa Ha HEro, MX orpaHUYeHus1 (0OpeMeHeHUs), TIepexoa 1
TpeKpalieHue.

[To 3asgBIIeHUIO JTUIIA, YIACTBYIOIIETO B eje, B mopsiake cT. 141 I'TIK momyc-
KaeTcs 3aMeHa OJTHOTO BUIIa 00eCTieueHUsT MCKa IPYTUM.

[Tpu obecrnieyeHNM MCKa O B3BICKAHUM JIEHEXKHOI CyMMBbl OTBETYMK BITPABe
B3aMeH TIPUHSTHIX CYJIOM Mep obecIiedeHUs] MCKa BHECTH Ha CUeT Cyla UCTpe-
OyeMyl0 UCTLIOM CYyMMY.

C MoMeHTa BbIHECEHMUS OTpe/ie/ieHUsT 0 3aMeHe Buja o0ecrieueH sl TiepBo-
HayajlbHOE OTIpe/ieJIeHUue YyTpauuBaeT CWIy, K HEeMEIJCHHOMY MCITOJHEHUIO
oOparniaeTcs HOBOe OIpejie/ieHNe.

[TpuHSTBIE MEPBI OOECTIEUEHHUS] MCKA MOTYT OBITh OTMEHEHBI TEM XK€ CYIOM.
BTOT BOIMPOC TAKXKE pelIaeTcs B CyIeOHOM 3aceJaHUU C U3BEIIEHUEM JIULI, y4ya-
CTBYIOIIIMX B JIeJie, O BpEMEHM U MECTe 3aceaHusl, OHAKO MX HesIBKA He SIBJISIeT-
csl TIPEMSITCTBUEM JUTSl pa3pelieHrs Boripoca. HoBbIM ornpeneneHreM cyi oTMe-
HSIET IeVICTBOBABIILYIO Mepy O0eCIIeYeHHs UCKa, TpeKpalasi TeM CaMbIM JIEHCTBUE
MepBOHAYATBLHOTO OTpeeIeHUS.

B cnydae oTkaza B MCKe TPUHSTBIE MEPbI TI0 00ECIIEYeHUIO0 UCKa COXpaHsI-
JOTCS 10 BCTYILJIEHUS pellieHUsT B 3aKOHHYI0 cuity. OHAaKO Cylabsi WK CylI MO-
JKET OAHOBPEMEHHO C pelleHMeM WJIM TOCJe ero MOCTAaHOBJICHUSI BBIHECTHU
ornpezesieHre 00 OTMEHE Mep Mo obecrnieueHuo ucka. [1pu ynoBieTBOpeHH ucka
TIPUHSATBIE MEPHI TI0 €r0 00ECTIEYEHUIO COXPAHSIOT CBOE JAEHCTBHE 10 UCTIOTHE-
HUSI pelIeHusl Cya.

Bompoc 47. 3amaun u comepxariue IOITOTOBKM Iefa
K CyIeOHOMY pa30bupaTensCTBy

OTBET

[ToaroToBka nien K cyieOHOMY pa30oMpaTebCTBY SIBISIETCSI CAMOCTOSITETbHOM
cTaauel rpakIaHCKOro Mpoliecca, UMEIOIIEN 1eJTbI0 00ECTIEYUTh CBOEBPEMEHHOE
¥ TIPaBWJILHOE UX pa3pelleHne, U 00s13aTeibHa 10 BCeM IPakTaHCKUM AeIaM.

[TonroroBKa nea — BTOpasi 1O CYETY TMpolieccyaibHas ctaausi. OHa HaYu-
HaeTcsl Mocyie BO30YXIEHUs TPaXKIAaHCKOTO NieJla U MPEeIIIeCTBYeT CyaleOHOMY
pa3oupaTebCTBY.

Cynpsi He BripaBe MPUCTYIaTh K MOATOTOBKE Jiejla K CyIeOHOMY pa30uparesib-
CTBY, €CJTM ICKOBOE 3asIBJIEHUE HE OTBeYaeT TpeOOBaHUSIM, YCTAHOBJICHHBIM CT. 131
u 132 TTIK. Eciu Ha3BaHHBIE TpeOOBaHUS 3aKOHA HE ObLTM COOJTIONEHBI TIPH Mo/Ia-
ye 3asIBJIEHUs JIU0O 3asBJIEHME HE OTUTAY€HO FOCYIapCTBEHHOM MTOILTMHOM, Cy/Ibs B
cooTBeTCTBUM ¢O cT. 136 T'TIK BbIHOCHUT OmnpeneieHne 06 OCTaBIeHUN 3asBICHUST
0e3 IBVDKEHUST U TIPEJOCTABIISIET CPOK TSI UCTIPABIEHUSI HEAOCTATKOB, TIPOIAOJIKM-
TEJBHOCTh KOTOPOTO OMpEEsieTcs] B KaKIOM KOHKPETHOM CITydae C YJ4eTOM Xa-
paKTepa HeJIOCTATKOB 3asBJIEHUS ¥ PEATLHON BO3MOXKXHOCTY UX UCTTPABJIEHNS.

Heo6xonnmMocTh MOATOTOBKY Jiejia K CyAeOHOMY pa30oupaTeIbCTBY Mpemomn-
peneseHa TeM, 4TO MpPU BO30OYXAEHUM TPaXKIAaHCKOTO Ipolecca Cyabsl pac-
noJyiaraeT MHGopMalmreit, coobIaeMoii TN 3asiBUTENIeM. TaKue cBeAecHUS
3a4acTyl0 MOTYT OCBEIaTh BO3HUKIIUI CIOp OMHOCTOpOHHE. [Ipu aToM He
WICKJTIOYAIOTCS BOJIbHBIE WM HEBOJbHBIE MCKAXEHUS B U3JOXEHUU OOCTOSI-
TEJILCTB JieJia, UCTEl] MOPOi Mo TeM WJIM MHBIM MPUYMHAM yMaJTdyuBaeT 00 OT-
NEJbHBIX IOPUINYECKU 3HAYMMBIX OOCTOSTENbCTBaX. M1 HaKOHEI, OH MOXET
IOpUAMYECKN HeMpaBUIbHO KBaTU(MUIIMPOBATh MOMJICKAIIUI CyneOHOMY pa3-
peleHuo KOHQIUKT, TeM 0oJiee 4TO MpaBoBasl OIEHKA JIeJla He BXOOUT B €ro
o6s13anHOCcTH (cT. 131 TTIK).

B cBSI3M ¢ 3TUM M0 IEUCTBYIOIIEMY 3aKOHY CYbsl 00s13aH, BO30OyIUB Cyd0-
MPOU3BOJICTBO, TPOBECTU PsIJl MOATOTOBUTEJIbLHBIX TEUCTBUIA.

IToaroroeka nena K cyaed0HOMY pa3oMpaTesibCTBy — 3TO COBOKYITHOCTD
MpOoILleCCYaTbHbIX AEHCTBUI, COBEPIIAEMBIX CYAbEI MO CBOEMY YCMOTPEHUIO U
M0 €r0 YKa3aHWIO JUIaMU, YIaCTBYIOIIIMMHU B ieJie, cpa3y Xe IMocje Bo30yxXie-
HUS TPaXXIaHCKOTO Jiesia AJ1s 00eCTIeYeHUsI €r0 MPaBUJIbHOTO Y CBOEBPEMEHHO-
TO pacCCMOTpPEHMUS.

[ToaroroBka fieia KpaiiHe BasKHa B CUCTEME TTPABOCYIUS IO TPAKIAHCKUM Jie-
snam. OHa Mo/DKHa obecrieurBaTh 3aKOHHOCTh, 000CHOBAaHHOCTb, CBOEBPEMEH-
HOCTb pa3pelleHus1 Jejia, COCTSA3aTeTbHOCTh U TPOIieCCyaTbHYI0 5 KOHOMUIO TPaXK-
JMAHCKOTO Tpolecca. BMmecte ¢ TeM MOATOTOBUTENBHYIO NESITETbHOCTD CYIbU
HEJb3sT CYUTATh MPABOCYIMEM, TaK KaK OHA He BKJIIOYAET B ceOsl MpUMEHEHNe
HOPM TPaXKTaHCKOTO WJIM WHOTO MaTE€pUaIbHOIO MpaBa, UCCIEeIOBAHUE TOKAa3a-
TEJIbCTB C TOUYKU 3PEHUST UX OTHOCUMOCTH, NOMYCTUMOCTHU, JOCTOBEPHOCTU
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Y yCTAaHOBJIEHUE B3aMMOIIOJIOKEHHS JIUL, KOTOpbie OyAyT y4acTBOBaThb B JeJIe.
[To cytv moaroTroBUTEIbHBIE NEHCTBYSI HE OXBAThIBAIOTCSI IPaKIAHCKOM Ipo-
1eccyaabHOM (hopMOIi — 3aKOH HE yCTaHaBJIMBAET MOCIeI0BaTEIbHOCTU 1X CO-
BEPIIEHNSI U B3aUMO3aBUCUMOCTD; MHa4ye rOBOPSsI, COBEPILIEHUE OHOTO IeCTBUS
He o0pa3yeT He0OX0IMMOE OCHOBAHME [JIs1 BHIMIOJTHEHUS CJEMYIOIIEro AeCTBUSI.
COBOKYMHOCTb JIeiCTBUI, BBINIOJHSAEMbIX CYJIOM Ha MOATOTOBUTEILHOI CTa-
1Y, B KQKIOM KOHKPETHOM CJIydyae 3aBUCUT OT XapaKTepa CIIOPHBIX ITPaBOOT-
HOIIIEHUI W HaJIMYUSI TOKA3aTeIbCTB, 0OOCHOBBIBAIOIIMX OOCTOSTEIbCTBA AeJIa.

Kpome Toro, moaroroBka Aejia Bceraa MpeACTaBIsSIET €AMHCTBO TPeX BUIOB
NesITeIbHOCTU: WHTEJJIEKTYaIbHOI (Cylbsl OLIEHWBAET IpPeNCTaBIeHHbIE MaTe-
pUaJIbl, IPOBOJUT MX IOPUANYECKYIO KBaTU(pUKAIIMIO, OOTyMbIBAaET MEPCIIEKTHU -
Bbl Pa3BUTUS Jeja U T. I1.), POLECCyaTbHON (COBEPIIEHNE MOATOTOBUTEIbHbBIX
neiictBuid, npeaycMotrpeHHbIXx ['TIK) 1 genonpousBoacTBeHHOM (KaHLEIsIpus
JIeJIaeT 3aIlpoChl, HAIIPaB/IsIET MOBECTKU U T. 11.). IlepBblii U MOCAEIHUN BUIBI
NEesITeJIbHOCTU HE PETryJMpPYIOTCs TPaKIAHCKUM IPOLECCYaTbHBIM 3aKOHOM.

3akoH (ct. 2 I'TIK) yeTko ompenensieT Leab MOATOTOBKM — obecrieueHue
MPaBUJILHOIO M CBOEBPEMEHHOIO PACCMOTPEHMSI U pa3peleHus neia. s ato-
ro cyabst B coorBeTcTBUM co cT. 150 T'TIK 006s3aH coBeplIUTh psia MPOLEcCy-
QJIbHBIX NEWCTBUIA:

1) pa3bsiICHUTH CTOPOHAM UX MpollecCcyalibHbIE MpaBa U 00s13aHHOCTH;

2) ONPOCUTH UCTLIA UJIU €0 MPEeICcTaBUTENISI MO CYIIECTBY 3asiBJ€HHBIX Tpe-

0OBaHUI U MPEMIOXKUTD, €CJIM 3TO HEOOXOIUMO, MPEACTaBUTh JOIOJHHU-.

TeJIbHbIE 10Ka3aTeJbCTBA B ONPEIEIEHHbIN CPOK;

3) OIIPOCUTL OTBETUYHKA I1O0 00CTOATEILCTBAM Jcj1a, BBIACHUTb, KaAKUC UMCIOT-
Cs BO3paxXCHUS IMPOTHUB UCKA U KAKMMHU J0Ka3aTCIbCTBAMU 3THU BO3PaXKE-
HUST MOTYT OBITh ITOATBEPXKACHBI;

4) pa3pelluTh BOIIPOC O BCTYILJICHUHU B ACJI0 COUCTLIOB, COOTBETYUKOB U Tpe-
TBUX JIULL 0€3 CAMOCTOSITEIbLHBIX TPEOOBAHMI Ha MIPEeAMET CIopa, a TakxKe
pellnTh BOMPOC O 3aMEHe HeHaIeXalllero OTBeTYMKa, O COEAMHEHUU
1 pa3beIMHEHUN UCKOBBIX TPEOOBAHUIA;

5) IPUHSITH MEPHI K 3aKITIOYEHHIO CTOPOHAMU MUPOBOTO COMJIALIEHNS U pa3bsic-
HUTb CTOPOHAM MX IIPaBO 0OpaTUTHCS 3a pa3pellieHUeM CIiopa B TpeTEeHCKUIA
Cyll Y MIOCJIEICTBUSL TAKUX JICUCTBUI;

6) U3BECTUTh O BPEMEHU M MECTE pa30MpaTe/ibCTBa Jejia 3aMHTEPECOBAH-
HbIX B €r0 MCXO€e IrpaxiaaH WU OpraHu3aluu,

7) pa3peliuTh BONPOC O BbI30OBE CBUIETENIEN;

8) Ha3HAUMTb BKCIIEPTU3Y U BKCIIepTa IJIsl €€ MPOBEICHUSsI, a TAaKXKe pa3pe-
IIUTb BOIIPOC O MPUBJICUYEHUH K YIACTUIO B IIpollecce CreuaincTa, nepe-
BOIYUKA;

9) 1o xomaTaliCTBY CTOPOH M APYTUX JIMLI, YYaCTBYIOIIMX B Jejie, UX Mpel-
cTaBUTeJEl MCTpeOOBaTh OT OpraHM3alMil WM IpaxaaH JoKa3aTelbCTBa,

KOTOpbIE CTOPOHBI WM TPEACTABUTEM HE MOIYT ITOJIYYUTb CaMOCTOSI-
TEJIbHO;

10) B ciayyasix, He TePISIIIMX OTJaraTejibCTBa, MPOBECTU C U3BELICHUEM JIUII,
Y4YacTBYIOIIMX B JieJie, OCMOTP Ma MeCTe NMUCbMEHHBIX 1 BElECTBEHHbBIX
JI0KAa3aTebCTB;

11) HanmpaBUTh CyAeOHbIE MOPYYEHUSI;

12) npuHSTH Mephl MO 00ECTIEYEHHUIO 1CKa;

13) B cayyasix, mpeaycmorpeHHbIX cT. 152 I'TIK, pemmts Bonpoc o mpoBeaeHUM
MpeIBapUTEIbHOTO CyIeOHOTO 3aceJaHUsI, €TO0 BPEMEHU U MECTE;

14) coBepLIUTh UHBIE HEOOXOAUMBIE MpOliecCyalbHble IEUCTBUS.

[TonrotoBka K cymeOHOMY pa30UpaTeIbCTBY SIBJSIETCS 00sI3aTEIbHOM IO
KXIOMY TPaXIAaHCKOMY Jey W MPOBOAUTCSI CyIbeid C ydyacTUEeM CTOPOH U
JOPYTUX JIIL, YYaCTBYIOIIUX B €€, UX MPeACTaBUTEIIMU.
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Bonpoc 48. HasHaueHue pena k cynebHomy pas3bupatenbCcTBy
n cynebHoe pas3bupartesnibCTBO Kak MnpoLeccyasibHas
GYHKUMS U npoLeccyanbHas ctaand

OTBET

[ToaroroBka Aefia 3aKaHYMBAETCsl HA3HAUEHUEM €ro K cylebHOMY pa3dupa-
TeJbCTBY B cyneOHoM 3acepaHuu (cT. 153 TTIK).

Ha3naueHue Jejia BKIIOYAET B ce0sl TPH YCJIOBMSL:

1) onpenenieHre ONTUMAIBHOM JaThl M MecTa paccMmorpeHus nena. B T'TIK

2002 r. CpOK MOATOTOBKH Jiejia K CyIeOHOMY pa30oMpaTeIbCcTBY HE YCTAHOB-
JIeH; B 3aBUCUMOCTHU OT OOCTOSITEJILCTB Jieia MPeAceNaTeIbCTBYIOLIUI Cy-
JIbsl CAMOCTOSITENILHO OMPEAENSIET CPOK MOATOTOBKU KaxI0ro KOHKPETHO-
TO JieJia K cyneOHOMY pa3bupaTesibCTBY;
U3BEIIEHUE CTOPOH M BCEX IOPUINYECKU 3aMHTEPECOBAHHBIX JIULL O BpEMEHU
U MecTe pa3dupaTesibCTBa Jiea. DTo HelpeMeHHOe TpeboBaHUe MPOBEICHNUS
coctszaresibHoro cynonpoussozactsa (cr. 155 I'TIK), ero HeBbINoIHEHKE CO-
CTaBjIsieT 0e3yCJIOBHOE OCHOBAHME K OTMEHE CYJIEeOHbIX MOCTAaHOBJIEHUI B
KacCaIllMiOHHOM M Ham30pHOM Topsiake (11. 2 4. 2 cT. 364 T'TIK). M3BereHst
JIOJKHBI OBITh TAKXKE U CyleOHbIE MPEICTABUTEN, HO UX U3BEILAIOT 3auHTe-
pecoBaHHbBIE JINLIA, a HE CY]I;

3) BbI3OB B 3acefaHue Cyla CBUIETENEH, SKCIEPTOB U MEPEBOAYMKOB. YKa-
3aHHbBIE ICHCTBUS, B OTJIMYME OT MEPBBIX ABYX, SIBISIOTCS (DaKyJIbTaTUB-
HBIMU, 00s13aTeJIbHBIMU JIUIIb 10 OTAEIbHBIM KaTEropusiM JIeJl.

CynebHast ToBeCTKa Kak Mpo1IeCcCyalbHbIN JOKYMEHT JOCTATOYHO TPOCTa: B Hell
OTMeyvaeTcsl KTo, KOTo U Kylla BbI3bIBAET (HAMMEHOBaHMeE CyJia U €ro afipec, HOMep
MOMEUIEHUST CY[IbU U KaHLEISIPUM), TIO KAKOMY JIeJTy M B Ka4eCTBe KOro (ITpoliec-
cyalibHOE TOJIOKEHUE), a TAKKe Ha KaKoe BpeMsl (IeHb 1 Yac BbI30Ba).

biu3ocTh comepkaHus U3BEIIEHUST U BbI30Ba MPUBOIUT K TOMY, UYTO B Cy-
NeOHOI MpakTHKe 00a YKazaHHbIX AeHCTBUSI 0OPMIISIOTCSI HA CyIeOHbIX MO-
BecTkax. [ToBecTKU B Cyi pacchUIaloT MO ajpecaM, coOOUIaeMbIM 3asiBUTEIEM.
[To meiicTBylOlIEMYy 3aKOHY NOCTaTOYHO camMoro ¢hakTa pacChUIKW ISl TOTO,
YTOOBI CYMTATH BHITIOJIHEHHOM 00S13aHHOCTD Cy/la — U3BECTUTh 1 BBI3BATh B CYII
YYaCTHUKOB npoiiecca. [Tosydnin uiy He NoJyYuIu B 1eCTBUTEIbHOCTU U3-
BellleHUe (BBI30B) Cyla rpakiaHe WM OpraHu3alluu, He UMeeT 3HaYeHUs ISt
MPOBeJCHUSI CyIeOHOro pa3dupareibeTBa. Eciu BbI3biBaeMble Jiniia He SIBUJIUCH
B Cy/I, OHM MOTYT OBbITh o1TpadoBaHbl. Eciii n3BeliaeMble JIM1a He SBUJIKUCH B
CyIl, 1€JI0 MOXET ObITh PACCMOTPEHO B MOPSIIKE 3a04HOTO Mpou3BoAcTBa. OuiT-
pacdoBaHHbIE U 3aMHTEPECOBAHHbIE JIMIIA BITpaBe 00paIiaThes B Cya MEPBOIi UH-
CTaHIIUU C XXajgobamu.

2

~

Bosee neranbHO NEMCTBUS CyabpM MO MOATOTOBKE J€jia K CyleOHOMY pa3ou-
paTenbcTBY u3naratorcs B [locranoBnenusix [nenymoB BepxoBHoro cyna PO
10 JAHHOMY BOIIPOCY.

onpocel’ Ang I'!O,!IFOTOBKI'! K 3K3AMEHY

Bonpoc 49. CynebHoe 3acenaHve 1 ero 4acTu

OTBET

CynebHoe 3acegaHMe MpPEACTaBIsieT CO0OM YCTaHOBJIEHHYIO [paXxmaHCKUM
MpoleCCyaIbHBIM KOIEKCOM ITpolieccyalibHy0 (hopMy CyaeOHOro pa3ouparelib-
CTBa.

B I'TIK P® mopsinok cyaeGHOro 3acelaHusl JeTaJbHO YPETyJIMpPOBaH.

B otimune ot ctanuu nodeomosku nena K cyneOHOMY pa30oMpaTebCTBy, CYy-
neOHoe pa3dupaTeIbCcTBO 0e3 IMpoleccyanbHO (POPMBI CYIIECTBOBAaTh HE MO-
KeT, 100 Bech CyleOHBII IMpolecC HOCUT (popMaln30BaHHBIN, CTPOro peria-
MEHTUPOBAHHBII HOPMaMU TpaxkIaHCKOIO IPOLIeCCyaTbHOTO IpaBa XapakTep.

CynebHoe 3aceqaHue MMEET pa3BEpHYTHI perjiaMeHT.

Bectu cynebHoe 3acenaHue MOTYT TIpecenareb Cyla, ero 3aMeCcTUTe b, YWieH
cyna, (penepasbHBIA CyIbsl MJIM MUPOBOIA Cy/bsl, B 3aBUCUMOCTH OT TPEAMET-
HOI KOMIIETEHUMHU M cocTaBa cyga. PyKoBoACTBO XoooM cyaeOHOro pazoupa-
TEJbCTBA BO3JIOXKEHO Ha IpelcelaTeIbCTBYIOIIETO.

PykoBoncTBO CcyneOHBIM 3acelaHueM MpeNcenaTeIbCTBYIONIUNA OCYILECTB-
JISIET OT UMEHU Cyla, He3aBUCUMO OT TOTO, pacCMAaTpUBAETCS JIM JIEJIO CYIbeit
eIMHOJIMYHO UJIM B KOJIJIETUAaJIbHOM cocTaBe. B xone cyneOHoro pa3douparesib-
cTBa 00ECIIeYMBAETCSI BCECTOPOHHEE, TIOJTHOE M 00bEKTHBHOE BBISICHEHUE BCEX
00CTOSTENbCTB Jiefa, TpaB U 0013aHHOCTE CTOPOH.

EnvHomMyHOE paccMOTpeHue Jiejia, 0CBOOOXAaollee MpeaceaaTe/bCTBYIO-
LIEro OT psifa 00sI3aHHOCTEM, XapaKTepHbIX IJIs pa3pelleHus Neia KOoJUIeru-
aJbHO, HE O3HaYaeT YIPOIICHHUS Mpoliecca, a, HalPOTUB, TPEOYeT OT CyabH 00JIb-
el 4YeTKOCTM M BHUMATEJIbHOCTM B paboTe, CTpoXaiilero coOIoaeHus
TpeOOBaHUIA MPOLECCYaTbHOIO 3aKOHOAATEIbCTBA, TTOBBIIIIEHHO OTBETCTBEH-
HOCTH 3a MPUHUMAaeMbIe PellIeHUs M0 BCeM BO3HMKAIOIIMM B XOJe 3acelaHust
BorpocaM. UMeHHO 1O3TOMy U3 IpaXkIaHCKOTO Tpoliecca ObUT UCKITIOYEH MH-
CTUTYT HapoOAHBIX 3acelaTesieil U abCcoMOTHOE GOJBIIMHCTBO Je]l B Cyle Mep-
BO MHCTAHILIMM PACCMAaTPUBAIOTCS CYAbSIMU €IMHOJIUYHO.

PacnopsixkeHMsI CybM, BBICTYMatoIIero B rpoiecce ot umeHu Cyna Poccuii-
ckoit Menepalinu, 00sI3aTEIbHBI IJISI BCEX YYaCTHUKOB TIpoliecca, a TakxKe ISt
JIALL, TIPUCYTCTBYIOLIUX B 3ajie CylAeOHOro 3aceqaHusl.

Jluiy, HapylaiomieMy NopsiIoK BO BpeMsl pa30MpareibcTBa Aeja, CyIbsl OT
WMEHHU cyna, pyKoBoacTBysch cT. 159 I'TIK, MoxeT 0ObSIBUTD MpeayIpeKacHue.

[Ipy MOBTOpPHOM HapyIlIeHUU TOpPsIKa YYaCTHUKU IIpoliecca MOTYT ObITh
yaajieHbl U3 3aja CyaeOHOro 3acelaHus MO ONpENe/IeHUIO Cyla, a TpaxaaHe,
MPUCYTCTBYIOIIKME TIPU pa30MpaTeIbCTBE Jea, 10 PacIopsKEHUIO Tpecena-
TEJILCTBYIOLIETO MOTYT OBITh yHaJieHbl Ha BCe BpeMsl CydeOHOro 3acedaHMusl.
Kpome Toro, Ha JiMil, BAHOBHBIX B HapyllIeHWU TMOpsaKa B CyneOHOM 3acena-
HUU, TI0 OMpEACIEHUIO CyIa MOXET ObITh HaJOXeH Tpad B pazMepe 10 Iecs-
TH YCTAHOBJIEHHBIX 3aKOHOM MMHUMAJIBHBIX Pa3MepOB OILJIATHI TPY/Ia.
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Eciu B 1eiiCTBUSIX HApYIIUTENS MOPSAKA B CyIeOHOM 3acedaHUM UMEIOTCS
MPU3HAKKU TIPECTYIJICHUS, CYIbsl BO30OYXIAaeT YTOJOBHOE JIENI0 W HaIlpaBisieT
MaTepuajibl COOTBETCTBYIOIIEMY TPOKYpPODY.

IIpu MaccoBOM HapyLIEHUM MOPSAKA MpaXXkaaHaMu, PUCYTCTBYIOLIUMHU TIPU
pa3bupareIbCTBe Jesia, CylI MOXKET YIAIWTh U3 3aja CylIeOHOro 3aceaHusl BCeX
rpaxaaH, He YJacTBYIOIIUX B Jejie, OTJIIOXKUTh pa3orpaTebCcTBO Jeia.

YyacTHHUKM TIpoliecca — JIMIIA, YYaCTBYIOIIKE B Aejie, TPeaCTaBUTEIN, CBU-
JIETENIN, SKCIEPTHI, IEPEBOJYNKA — BIIPABE BHICKA3aTh CBOM BO3paXKEHUS OT-
HOCUTEJILHO AeMCTBUI TIpeceaTeIbCTBYIONIETO. DTH BO3paXKEHUS 3aHOCITCS
B TIPOTOKOJI CyliebHOTr0 3acenanusi. Borpoc pa3pelaeTcsi BceM COCTaBOM Cyaa,
MPY 3TOM HapOIHBIE 3aceAaTe v BIpaBe MOJYyIUTh OT MpeaceaaTeIbCTBYIOIIE-
ro OObICHEHUSI CBOMM aeiicTBUsM. [lpyu eqUHOIMYHOM PACCMOTPEHUHU Jejia
MpeAceaaTeNIbCTBYIOIIMI MYyOJIMYHO JaeT Pa3bsICHEHUSI OTHOCUTEILHO CBOUX
JEMCTBUIA U MOXET OTKA3aThCsl OT UX COBEPILEHUS.

CornacHo ct. 157 I'TIK cyn mepBoit MHCTaHUMU TIPU PACCMOTPEHUM JeJia
00s13aH HETIOCPEICTBEHHO MCCIIe0BaTh T0Ka3aTebCTBa IO JIey: 3aciyllaTh
O0BSICHEHMS JIULI, YUYACTBYIOLIUX B JIeJIe, TOKA3aHUsI CBUIETEIIEH, 3aKII0UeHUS
SKCIIEPTOB, 03HAKOMUTHCSI C MUChbMEHHBIMU JOKa3aTeJIbCTBAMHU, OCMOTPETh
BellleCTBEHHbBIE TOKa3aTebCTBA.

Pa36uparenbCTBO ejia MPOUCXOIUT YCTHO U MPY HEM3MEHHOM COCTaBe CY-
neii. B ciayyae 3aMeHBI OMHOTO M3 Cylell B Tpollecce paCCMOTPEHUST iejia pas-
OGUPAaTeTbCTBO JIeNa JOKHO ObITh TTPOM3BEIEHO C CaMOTO Havaa.

CynebHoe 3aceiaHue 1Mo KaxkIoMY JIeJTy TTPOUCXOIUT HeMpPePbIBHO, KPOME Bpe-
MEHM, Ha3HAYEHHOTO Jisl OTAbIXa. Jl0 OKOHYaHKS paCCMOTPEHMS HAUATOrO Aeja
WJIW 10 OTJIOKEHUS €ro CIYIIaHUS Cyl He BIpaBe pacCMaTpUBaTh ApYyTHe Aeia.

Cyne6Hoe 3aceqaHde COCTOMT M3 HECKOJBKHUX CMEHSIOIIMUX OHA APYTYIO
yacTeil, Kaxaasl U3 KOTOPBIX MUMEET CBOU CIielu(pruuecKre 3a1auu, CoaepKaHue
U1 MeCTO B CylIeOHOM pa3bupaTesibCTBE.

CynebHoe 3acefaHue B cyle MepBOi MHCTAHLIUM SIBJISIETCS IJIABHBIM 3BEHOM
rpakIaHCKOTO TIpoliecca, Tak Kak MMEHHO B CyIeOHOM 3acelaHuy TIPOMCXOIUT
pa3dupaTeIbCTBO rPaXKIaHCKOro fesa. B cyne6HOM 3acemaHny B HanboJiee moji-
HOM 00BbeME pean3yI0TCsI OCHOBHBIE MPUHIMIIBI TPAKIAHCKOTO CYIOIPOU3BOI-
CTBa: 3aKOHHOCTH, COCTSI3aTEIbHOCTH, TIIACHOCTH, HETTOCPEACTBEHHOCTH M Ip.
Cyne6GHoe 3acejaHre OTpaXKaeT COAEpXKaHMe TpolecCyaTbHOM (HOPMBI, B OC-
HOBE KOTOPOI1 JIEXKUT CTPOrasl IOCJIeI0BaTeIbHOCTD ITPOLIECCYATbHBIX JAEHCTBUIM
YYaCTHUKOB CYAONPOU3BOJACTBA, PErJIaMEHTUPYEMbIX HOPMaMHU IIPOLECCyallb-
HoOro 3akoHomatenbcTBa. CymneOHOe 3acelaHne B TEOPUU TPakKIaHCKOTO IMpo-
LIECCYaJIbHOTO TIpaBa MPUHSTO MOAPA3E/SATh Ha YeThIPE YacTH, TIOCIeI0BaTE b~
HOCTb KOTOPBIX OOYCJIOBJIeHa 3aJayaMy TPaXkIaHCKOTO CyIOTPOU3BOICTBA.

Bonpoc 50. MoarotoButensHas 4acTb CyaebHOro 3acedaHus

OTBET

IMoaroroBuTrenbHas YacTh CyIeOHOTO 3acelaHusl TIPU3BaHA OMPENETUTh, UMe-
10TCSL T HEOOXOAMMBIE YCIIOBUS JJIS1 PACCMOTPEHHS Jiefa MO CYIIECTBY B JAHHOM
3aceJaHnu. DTa JacThb CyAeOHOro 3acegaHust peryaupyercs cr. 160-166 T'TIK.

B camomM Hauvane cyneOGHOro 3aceaHus Cylbsl pelllaeT, MOXHO JIU pacCMOT-
peTh M pa3peliuTh NIeJ0 10 CYIIECTBY: a) B OTKPBHITOM CylIeOHOM 3aceqaHuu;
6) TpY TaHHOM COCTaBe Cyla WU eTUHOJUYHOTO CYIbW; B) TPH SIBUBLIUXCS
B 3aceJlaHUe JIUIAX; T) C YYETOM 3asiBJICHHBIX XOJaTaCTB.

B HasHavyeHHOe il pa30MpaTebCTBa Jejia BpeMsl CY[IbM BXOJSIT B 3aJ1 3ace-
NaHus, TIe TIpenceaaTe/bCTBYIONINI OTKPBIBAET CyleOHOe 3acelaHue U OObsIB-
JIeT, KaKoe JeJI0 MOMIeXKHUT paccMoTpeHuto (ct. 160 T'TIK).

Cynbst B 3TOM yacTH 3acefaHus: 1) poBepsieT IBKY y4aCTHUKOB, O KOTOPOI
eMy JOKJIaJbIBaeT ceKpeTaphb cymedbHoro 3acenanus (ct. 161 T'TIK); 2) ymanser
cBuIeTeNell u3 3ama cyne6Horo 3acemanust (ct. 163 T'TIK); 3) pemnaet, kakue
MOCEACTBUS JOJKHBI HACTYITUTh B CBA3U C HESIBKOM TOTO WJIM MHOTO JIWIIA;
4) 0OBSIBIISIET COCTAB Cy/a U pa3bsicHsET mpasa otBona (ct. 164 I'TIK); 5) pa3-
pellaeT 3asBJIeHHbIC OTBOIBI Cy/a, MPOKYpOpa, CeKpeTapsi CyneOHOro 3acenaHus,
9KCIepTa, CrelrannucTa, nepesoqunka (cr. 16-20 I'TIK); 6) pa3bscHsIeT y4acTBY-
IOIIMM B JieJie JIMLAaM TpolieccyalbHble TpaBa u oosi3aHHOCTH (cT. 165 TTIK);
7) pa3peliaet xogaTaiicTBa JuIl, ydacTBylomux B meie (ct. 166 T'TIK).

OnWH 13 CIOKHBIX BOITPOCOB, peIIaeMbIX CYIOM (CYIbSIMH) B TIOATOTOBUTEITb-
HOI1 YyacTu 3acefaHus, — TMOCEICTBUST HEIBKU TeX WM WHBIX YYaCTHUKOB.

IMpaBuna, KOTOPHIMU MPU 3TOM PYKOBOJICTBYETCS CYJI, TAKOBBI: BCE YIaCTBY-
follie B JeJie JIWIA JOJDKHBI ObITh M3BEIIEHB O BPEMEHM W MecTe CyneGHOTo
3acemnanus (ct. 155 I'TIK); ecnm yyacTByrolye B jiesie Jivila He U3BEIIeHbI MO0
M3BellIeHbl HEHAITEXAIM 00pa3oM (HET CBeeHUH 00 X U3BEICHUH, N3BEIICHBI
B CPOK, He JIAIOI1i BOBMOXXHOCTH TTOTOTOBUTHCS K pa30MpaTeIbCTBY Jej1a), €CU
€CTb XOTsI Obl COMHEHMSI B UX HajIeXallleM W3BEIEHUH JTMOO0 eC/IU Cy/I MpHU3HaeT
MPUYMHY HESIBKU KOTO-TMO0 M3 YJaCcTBYIOUIMX B JeJIe UL YBaXKUTEIBHOM, TO CyJI
JOJIKEH OTJIOXKMTD pa3oupareabeTBo Aea (4. 2 cr. 167 I'TIK). ITpu 3ToM cTOpOHBI
00s13aHbI U3BECTUTD CYI O IPUUMHAX HESIBKU U TPEACTABUTH COOTBETCTBYIOIINE 0~
Ka3aTeJbcTBA TIPUYMH CBOEM HESIBKU; €CJIM YYaCTHUKHU CYIONPOU3BOACTBA ObLITA
HajjiexalM o0pa3oM U3BEIIEHbI, HO, TeM HEe MeHee, He SIBUJIMCH B CyieOHOe 3ace-
JaHWe, WU He TIPEACTaBUIIV CBEACHUS O IPUYMHAX HESIBKU, WY MPeACTaBIeHHbIE
MPUYMHBI OyIyT TPU3HAHBI HEYBAXKUTEIBHBIMU, TO CY/ BIpaBe PacCMOTPETH AEJI0
B OTCYTCTBHE TaKUX JIUII (4. 3 cr. 167 I'TIK); cyn BripaBe paccMOTpETh JIeJIO B OT-
CYTCTBHE OTBETYMKA TIPU €r0 HEeSIBKE MO HEYBaXKUTEJIbHBIM MPUYMHAM U €CTU
OTBETYMK He MPOCUIT CYIl pACCMOTPETh JeJI0 B ero oTcyTcTBHe (4. 4 ¢T. 167 T'TIK);
MPpY BTOPUIHON HeSIBKE CTOPOH, HE MPOCHBIIMX O Pa30MpaTesbCTBE Aejia B UX
OTCYTCTBME, a TAaKXe €CJIM WCTell, He TTPOCUBIINI O pa3OMpaTeIbCTBe Aejia B
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€ro OTCYTCTBUE, HE SIBWJICSI B Cy/I TI0 BTOPUYHOMY BBI3OBY, @ OTBETUMK HE Tpe-
OyeT pa3pelneHus ejia Mo CYLIECTBY, Cyl OCTaBJISIET 3asiBJIeHUE 6e3 paccMoT-
penus (1. 6, 7 ct. 222 T'TIK).

CrieiyeT MOMHUTbD, YTO SIBJISITHCS WM HE SIBJISATHCS B CyeOHOe 3aceiaHue —
3T0, IO 00IleMy MpaBUJly, MpoliecCyalbHOE MPaBo, a He 00sS3aHHOCTh CTOPOH.
OHM MOTYT MPOCUTH CyI PACCMOTPETH JIEJI0 B UX OTCYTCTBUE W U3BECTUTb O
pesyJbTaTax pa30upaTesibCTBa Jiejia KOIUei cyneOHoro pelieHus. B HekoTo-
PBIX CIIydasiX CyJ C y4ETOM OOCTOSITEILCTB KOHKPETHOTO Jiejla MOXET ITPU3HATD
SIBKY CTOPOH B CYI 00sI3aTeJIbHOU. AHAJOTMYHO PEIaeTcsi BOMPOC O MOCeN-
CTBMSIX HESIBKU B CyJI MHBIX JIMII, YYaCTBYIOILMX B JiejIe.

[Ipu HesiBKe B Cyl M3BELLIEHHOTO IPEICTaBUTENsI Cyl BIIPaBe pacCMOTPETh
JIeJI0 TIO CYIIECTBY M 0€3 HEro.

[Tpu HesiBKe B cyi CBUIETEJICH CYIbsl IOJKEH PEIMTh, MOXHO JIU 0O0OCHO-
BaHHO PacCMOTPETH Hesio 0e3 UX yyacTus. B MpoTMBHOM ciiyyae pa3douparesib-
CTBO JieJia CJIelyeT OTJIOXKUTh, & K BUHOBHBIM JIMIIAM MOTYT ObITh IPUMEHEHBI
MPeayCMOTPEHHBIE 3aKOHOM Mepbl OTBETCTBEHHOCTH; TP OIpeeIeHHbIX 00-
CTOSITEILCTBAX, UCXO/S U3 JIOTMKU 3aKOHA, HESIBKY B CyleOHOE 3acelaHue CBU-
JETENs CYIbsl MOXET CYECTh KaK YKJIOHeHMe OT nayu nokaszaHuii (ct. 70 I'TIK).

B cootBetcTBUM co cT. 165 TI'TIK B Havane cyneGHOro 3acemaHus CyIObs
pa3bSICHSIET YYaCTBYIOLIMM B JieJie JIMLAM W UX MPEeACTaBUTEISIM TIpaBa U 00sI-
3aHHOCTH. [Ipexne Bcero cyabsl pa3bscHSIET IpaBa, ykasaHHbie B cT. 35 T'TIK,
TOCKOJIbKY 3THU TIpaBa OIpPeAe/IsIOT aKTUBHOCTh 3aMHTEPECOBAHHBIX JIUIL B CO-
CTSI3aTeIbHOM ITPOIIECCE: BO3MOXHOCTb 3HAKOMUTBCS C MaTepuaJaMu 1eja, Je-
JIaTh BBIITMCKY W3 HUX; CHUMATh KOITUM; 3asIBJISITh OTBOJIBI; TIPEICTABIISITh I0KA-
3aTe/IbCTBA M Y4acCTBOBaTh B MX HCCIIEIOBAaHMU; 3a7aBaTh BOIPOCHI IPYTUM
YYacTHMKAM CYIOINPOM3BOICTBA; 3asIBJISITh XOAaTaiiCTBa, B TOM 4YMCJie 00 UC-
TpeOOBaHMU JOKA3aTEbCTB; 1aBaTh OObSICHEHUSI CYIy; IPUBOINUTH CBOM JI0BO-
Il TI0 BO3HUKAIOIIMM B X0[e CyIeOHOro 3aceIaHusl BOpocaM; Bo3paxaTh OT-
HOCUTEJIbHO XOJATailCTB IPYTMX JIMII; 00KaJloBaTh CylneOHbIC MOCTAHOBJICHMS
U MCIMOJIb30BaTh IPYyrve MpeaycMOTPEHHbIe 3aKOHOM TpaBa.

Cynpst pa3bsICHSIET TaKXKe MpaBa U 00sI3aHHOCTH CTOPOH Ha BO3MEILIEHHUE pac-
xonoB B nopsnke ct. 94-101 I'TIK. Kpome toro, B mopsinke ct. 171 I'TIK mpence-
JIATEJILCTBYIOIINIA Pa3bsSICHIET IKCIEPTY U CIELUAIMCTY UX MpaBa U 00sI3aHHO-
CTH, a TaKKe MpeaynpekaaeT FKcrepTa 00 YroJOBHOM OTBETCTBEHHOCTH 3a 1avy
3aBEOMO JIOXKHOTO 3aKJIIOYEHMSI, O YEM y HEro OepeTcsl MOMIKCcKa, mproodIae-
Mas K IPOTOKOJY CylAeOHOro 3aceqaHusl.

[Tpu pazbscHeHUN 00SI3aHHOCTE YKa3bIBaIOTCSI BOBMOXKHBIE TTOCIIEACTBUS
uX HeBbINoJiHeHUsI. [IpaBa 1 00s13aHHOCTH MOTYT Pa3bsICHATHCS CYJIOM U B XOJie
paszbupaTesibCcTBa Jiejia (Harpumep, IpaBo 3HAKOMUTBCSI € CYIeOHBIM TTPOTOKO-
JIOM, a B cJIydae HeoOXOIMMOCTHU TTPUHOCUTD 3aMeUYaHUsI Ha €ro HeTOJTHOTY WU
HETPaBUJIbHOCTH).

Bonpoc 51. PaccmoTtpeHne gena no cyuiecTtsy

OTBET

Bropast yacth — COOCTBEHHO pacCMOTpPEHME Jiesia 110 CYIIeCTBY — CTaBUT
nepen coboil 3a7aun: YTOYHUTh MCKOBbIE TPEOOBAHUSI U BO3PaXKEHUS Ha UCK;
BBISIBUTh BOBMOXHOCTbh OKOHYaHMSI JIeJIa MUPOM; BCECTOPOHHE, TTOJIHO U 00BEK-
TUBHO MCCJIeNOBaTh COOpaHHBIE HO JETy A0KA3aTeIbCTBa C 1IEIbI0 YCTAaHOBIE-
HUSI OOCTOSITEILCTB TMOMJIEXKAILETO Pa3pellieHUIo criopa. DTa 4acTh CyaeOHOro
3acegaHus peryaupyercs cr. 172-189 I'TIK.

PaccMoTpeHue fiena 1o CyILECTBY HaYMHAETCS TOKIAIoM MpencenaTeIbCTBYIO-
LLIETO WM KOro-JImbo u3 cyueil. 3ateM IpeacenaTelIbCTBYIONIMIA BhISICHSIET, MO~
JepXKMBAET JIX MCTEL] CBOY TPeOOBaHMSI, TIPU3HAET JIM OTBETYMK TPEOOBAHUSI UCTLIA
U HE XeJIaloT JIU CTOPOHBI 3aKOHYUTh JIEJIO 3aKJITI0YeHUEM MUPOBOTO COTIAIICHMS.

[Tocrne yero 3anHTepecoBaHHbIE Ui (MCTELl, OTBETUUK, TPEThU JIMIIA, TIPO-
Kypop, MpeabsiBUBLINI UCK, CYOBEKTHI, 3alllMIIAIONIAE TIpaBa IPYTUX JIUIl OT
CBOEro MMEHHW) M3JIaraloT cojaepkaHue criopa o IMpaBe U CBOM Io3uuuu. [lpu
3TOM CYIbM U JIUIIA, YYACTBYIOLIME B JIeJIe, 3a1al0T BOIIPOCHI, YTOUHSIST U3JI0Xe-
Hue obcrosTeabcTB KoHpuuKTa (ct. 174 T'TIK). danee cynm uccriemyer mpe-
CTaBJICHHBIE T10 ey JO0Ka3aTeJIbCTBa.

WccnenoBaHue 10Ka3aTesbCTB MOCIIE 3aCIyIIMBaHUsI OObSICHEHUI JIMILL, y4a-
CTBYIOILIUX B JieJie, C yI4eTOM MX MHEHUI, KaK IMpaBUJIO, HAUMHAETCS ¢ JI0Ipoca
CBUIICTEIICH.

o morpoca cBUaETENsT MpeAceaaTe/IbCTBYIONINN YCTaHABIMBAET €ro JINY-
HocTb. CBUIETENIM Tepel UX JOMPOCOM MPEAyIpeXaaloTcs 00 OTBETCTBEHHO-
CTH 3a OTKa3 OT JJauM MoKa3aHUii 1 3a Ja4y 3aBeIOMO JIOXKHBIX MTOKa3aHUM, TIpy
3TOM OT CBUJIETEJISI OTOMPAETCST TIOAIMCKA O TOM, YTO €My pa3bsICHEHbI €ro 00s1-
3aHHOCTHU M OTBETCTBEHHOCTh. Iloamucka mpuoOiaeTcs: K MpoTOKOIy cyned-
Horo 3acenanus. Kaxapiii cBUaeTe b J0MPAIIMBAETCSI OTACIBHO.

[TpencenareabCTBYIONINIA BBISICHSIET OTHOILIGHUE CBUICTENS K JIUIaM, y4a-
CTBYIOLIIUM B JigJjie, U MpeaiaraeT CBUACTEI0 COOOIIMTD CyIy BCe, YTO eMy JIMY-
HO U3BECTHO 00 0b6CTOsSITENhCTBAX Aenia. [locie 3Toro cBUAETENIO MOIYT OBITh
3aaHbl BOIPOCHl. [1epBbIM 3aMaeT BOIPOCHI JIMIIO, 110 3asIBJICHUIO KOTOPOTO
BBI3BaH CBUJIETEIb, U €T0 MPEACTaBUTEIb, a 3aTeM JIPYTrue Julia, y4acTBYIOIINUE
B nene, u ux npenacraButesd. Cyabu BIIpaBe 3adaBaTh BOIPOCHI CBUIETEIIO
B J11000I1 MOMEHT €ro IoIpoca.

[TokazaHust CBUAETENE B MOpPSAKe, MpeaycMoTpeHHoM cT. 176-180 T'TIK,
OIJIallalTCd B CyAeOHOM 3acedaHuH, IOC/e Yero Juiia, y9acTBYIOIIUE B JEe,
BIIpaBe 1aTh IO HUM OOBSICHEHUSI.

[Tocne monpoca cBuaeTesIel Cyl MPUCTYNaeT K UCCAeT0BaHUIO TMChbMEHHBIX
M BEIIECTBEHHBIX 10KA3aTeJbCTB.

[Topsiok uccaenoBaHMs MUCbMEHHBIX I0KA3aTeIbCTB peryaupyercs cT. 181
I'TIK. Bce nuchbMeHHBIE JOKA3aTeJIbCTBA OIJIAIIAIOTCS B CyIeOHOM 3acelaHUU
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U TIPEIBbABIISTIOTCS JTUIaM, YIaCTBYIOIIUM B Jielie, TIPEACTaBUTENSIM, a B HE00-
XOMUMBIX CITydasiX — OJKCIepTaM, crieldanrctaM U cBuaerensaM. [locre aTtoro
JIMIIA, YYACTBYIOIIYE B Jejie, MOTYT AaTh 1O HUM OOBSICHEHUS.

OTnenbHy0 TPYITITY 10Ka3aTeIbCTB COCTABIISIOT JIMYHAS TeperucKa, Telie-
rpadHBIe COOOIIECHMS TpakIaH.

OcMOTp BelIeCTBEHHBIX JOKA3aTEIBCTB OCYIIECTBIISIETCS B TAKOM K€ TTOPSIII-
Ke, KaK W MMMCbMEHHBIX. BelllecTBeHHbIC 10KAa3aTeIbcTBa OCMATPUBAIOTCS CY-
JIOM U TIPEIbSABIISTIOTCS JTUIIAaM, YYacTBYIOIIUM B Jiejie, U UX TPEACTaBUTENSIM,
a B HEOOXOMUMBIX CTydasix — 3KCIIepTaM, CIIeIaInucTaM 1 cBuaeTesIM. [Tnuch-
MEHHBIE WJIM BEIeCTBEHHBIE TOKA3aTeIbCTBAa, KOTOPHIC 3aTPYyIHUTEIBHO TO-
CTaBUTH B CyneOHOE 3aceMaHre, OCMaTPUBAIOTCS Ha MECTe MX HaXOXKICHUS, pe-
3yJITaTBl OCMOTPAa Ha MECTe 3aHOCSTCA B MPOTOKOJ CyIeOHOTO 3acemaHusd,
K KOTOPOMY TIPUJIAratoTcs TIIaHbl, CXeMbl, yepTexu u T. u. (cT. 184 T'TIK).

TTpoTOKOJIBI OCMOTpa Ha MECTe BEIIECTBEHHBIX 10KA3aTEIbCTB OTJIAIIalOTCST
B CyIeOHOM 3acemaHWM, TIOCJe Yero JIMIla, YJacTBYIOIIWE B JeJie, MOTYT JaTh
obbsacHenwus (ct. 183 I'TIK).

Ocobyro TpyIITy 10Ka3aTelbCcTB COCTABISACT BOCIIPOM3BEIEHUE 3BYKO3aIH -
CH, BUJCO3AIUCH.

B 1ensix BRIACHEHUSI COAECPKAIIMXCS B 3BYKO3AIMUCSIX U BUIEO3AITUCIX CBE-
NEHWI CYyIOM MOXKeT OBbITh TIPUBJICUEH CIIEIIUATUCT. B HEOOXOMMMBIX CITydasix
CyIl MOXET Ha3HAYUTh IKCIIEPTU3Y.

3aKkioueHNe IKCIIepTa OTIaliaeTcs B CyIeOHOM 3acefaHny. B 1iessix pasbsic-
HEHUS U JOTOJHEHUS 3aKJTIOUEHMSI SKCIEPTY MOTYT OBITh 3alaHbl BOITPOCHI.
ITepBbIM 3amaeT BOMPOCH JIUIIO, TT0 3asiBJICHUIO KOTOPOTO Ha3HavYeHa 3KCIep-
TH3a, W €TO TIPeACTaBUTENb, a 3aTeM JpYTHUe JINIA, YIaCTBYIOIINE B Iejie, U X
npenctaBuTe . Ecm sKcmepTrza HazHauyeHa MO MHULIMATHBE Cyaa, IMTePBbIM
3amaeT BOIPOCHI SKCIIEPTY UCTEIl M ero TpeactaBuTenb. Cynby BIIpaBe 3ama-
BaTh BOIIPOCHI 3KCIEPTY B JIIOOOI MOMEHT €ro JOTpoca.

3aKJTIoueHNe 9KCIepTa UCCIIeyeTcsl B CyIeOHOM 3acelaHu1, OLICHUBAETCS CY-
JIOM Hapsimy ¢ IpYIrMMHM J0Ka3aTeIbCTBAMM M HE MIMEET JIJIST Cyla 3apaHee ycTa-
HOBJIeHHOW cuibl. Hecornmacue cyma ¢ 3akimodeHUeM 3KCIepTa JOJIKHO ObITh
MOTUBHUPOBAHO B PEIICHUM TI0 JIeJTy MO0 B OMpeneeHUd 0 Ha3HAYeHUU J0-
MTOJTHUTEIBHOM M TTIOBTOPHOM 3KCITEPTU3bI, KOTOPBIE TTPOBOISTCS B CIIyUYasix
u nopsiake, pexycmorpeHHBIX cT. 87 T'TIK (cT. 187 I'TIK).

IMocne nccnemoBaHMs BceX JOKA3aTeIbCTB MPEACenaTeIbCTBYIOMIMIA TPeao-
CTaBJISIET CJIOBO IJIST 3aKJTIOUCHUS TIO JIEJTy TPOKYPOPY, MPEICTaBUTENIO TOCY-
JMapCTBEHHOTO OpraHa W OpraHa MeCTHOTO CaMOYITpaBJICHMS, YIaCTBYIOIINM B
mpolecce B cCOOTBeTCTBUH C 4. 3 CT. 45 m cT. 47 I'TIK, BBISICHSICT Y IpyIUX JINII,
VYaCTBYIOIIMX B JieJie, W TIPEICTaBUTENEH, He JXeJIaloT JTM OHU BBICTYITUTD C J0-
TTOJTHUTETLHBIMU 00bsICHEHUSAMU. [Ipy OTCYTCTBUM TaKWX 3asiBJICHUIM Mpece-
TMATEeLCTBYIOIINI OOBSIBISIET PACCMOTPEHUE Jejia TI0 CYIIeCTBY OKOHYCHHBIM,
U CyII TIEPEXOIUT K CyAeOHBIM MTPEHMIM.

Bonpocs! ANs NOATOTOBKM K 3K3aMeHy

Bonpoc 52. CynebHble npeHns 1 pennvkm

OTBET

B Tpetbeit wacTu cymeGHOTO 3acemaHUs TIpeAceNaTeIbCTBYIOIIMI Mpeno-
CTaBJISICT JINTIAM, YYAaCTBYIOIINM B JeJic, BO3MOXKHOCTb Ha OCHOBE aHaIM3a WC-
CJIeIOBaHHBIX TOKA3aTeJIbCTB C YIETOM TpeOOBaHMII 3aKOHA, PEryIUpYIOLIETO
CITOPHOE TPABOOTHOIIICHNUE, TOJOXEHUIN PYKOBOIAIIEH CyneOHOM TTPaKTUKU
BBICKA3aTh CBOE OTHOIIEHWE K paccMaTpUBacMOMY HeNy U TPEUIOXUTh CYIy
CBOI1 BapMaHT pelleHUs TI0 HEMY.

Cyneonbie npennst — 310 ycTaHoBIeHHas cT. 190 I'TIK yacth cyne6HOTO 3a-
celaHMsl, B KOTOPOM KaXIoe 3aMHTepeCOBaHHOE TT0 JeJTy JIUIIO BHICKA3bIBaeT B
cyme coOCTBEHHOE MHEHHME HO BOIIpOcaM CyleOHOTo pa3doupaTenbcTBa. B mpe-
HMSIX KaXJIoe YJacTBYIoIllee B JIejie JIUIIO BITpaBe TIOABECTH MTOTM PacCMOTpE-
HMS JIeNla; U3JIOXKUTh CBOe MHEHHME O TOCTATOYHOCTH M TIOCTOBEPHOCTH HCCIIC-
TOBaHHBIX JOKA3aTeIbCTB; O TOKAa3aHHOCTHU MPEIbIBICHHBIX TpeOOBaHMUIA; CBOE
TOJIKOBaHME TTPaBOBBIX HOPM, Ha OCHOBAaHMM KOTOPBIX MOMJICKUT pa3peieHuIo
JIeJI0, a TAKXKEe BBICKA3aTh MHEHUE O TOM, JIOJDKHO JIM pacCMaTpruBaeMoe TIPUTS -
3aHUe OBITH YIOBIETBOPEHO.

3akoH (ct. 190 I'TIK) ycTraHaBnuMBaeT 04epeaHOCTh BBICTYTUIEHUS B MPEHU-
SIX IOPUINYECKN 3aMHTEPECOBAHHBIX JIMIL:

* TIEPBBIMM BBICTYIAIOT MCTEIl M €ro MpelcTaBuTeNb. Ecim B mene yda-

CTBYIOT MPOKYPOP, MPEACTaBUTEIN TOCYIapCTBEHHBIX OPraHOB U Opra-
HOB MECTHOTO CaMOYITpaBJICHUsI, OpraHU3alldii U TpaXaaHe, 0OpaTUBIIN -
ecsl B CyJl 3a 3alllUTOM TpaB, CBOOOI M OXPaHSIEMBIX 3aKOHOM MHTEPECOB
IPYTUX JINI, OHU BBICTYIAIOT B CYIEOHBIX MPEHUSIX TMEePBBIMU, TaK Kak
3aHUMAIOT B TIpollecce MpoIecCyaibHOE MOJOXEHUE HUCTIIA;

* 3aTeM BBICTYIAIOT OTBETYUK U €TO MPEICTaBUTEID;

* 3aTeM BBICTYITAIOT TPEThE JIMII0, HE 3asBUBIIEE CAMOCTOSITEIBHBIX TPEOO-
BaHUI Ha MPEIMET CIopa, M ero MPeNCTaBUTeNb; OHU BBICTYITAIOT MTOCIE
HCTIA WM OTBETYMKA, HA CTOPOHE KOTOPOTO YYacTBYIOT B JeIe;

* Jajiee BBICTYMAIOT TPETHY JIULIA, 3asSIBUBIIIME CAMOCTOSATETbHBIE TPEOOBAHMS
Ha TIpeJIMET CTIopa B y’Ke HauaTOM ITpoIiecce, M WX MPeICTaBUTEH.

IMoce mpousHeceHUsT peveil BCeMU YJaCTHUKAMU CYICOHBIX TTPeHUN OHU
MOTYT BBICTYITUTD C PEIUIMKAMHA — TTIOBTOPHBIM, KPaTKUM BBICTYTUICHHEM B CBSI-
3M CO CKa3aHHBIM B MpeHUsIX. [IpaBo mocienHel peruinKK Beeraa prHaie-
JKUT OTBETYMKY U €TO MPEACTaBUTEITIO.

CornacHo ct. 191 ITIK yctaHOBIeH 3ampeT Ha CChIIKY B CYIEOHBIX TIPEHUSIX
1 B 3aKJTIOYCHUU TTPOKYpOpa Ha HOBBIE OOCTOSITEILCTBA U TOKA3aTeIbCTBA, KOTO-
pbIe He MCCIIeI0BAINCh IIPU PACCMOTPEHUH JigJia TTo cyiecTBy. [1pu Takoii Heoo-
XOIUMOCTH CYII TIpephIBacT CyneOHbIC TPEHUST M BO30OHOBIISIET pacCCMOTPEHUE
JieJia TIO0 CYIIECTBY. DTa 4acTh CyneOHOTO 3acelaHtsl 3aKaHIMBACTCS yIaleHUEM

i B COB&%Teany}o komHary (ct. 192 T'TIK).

BepHyTbCs B kaTanor yqe6HMKOBCr}|’I{\%0Horpa
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Bonpoc 53. BblHeceHune 1 0ObsiBNEHNE peLLeHs]

OTBET

B deTBepTOlf, 3aKTIOUNTEIBHON YacTW CyIeOHOTO 3aceqaHusT CyIl pa3peliia-
€T JIeJI0 TIO CYIIIECTBY, MPUHUMAET B COBEIIATEILHOM KOMHATE PEllleHUE Y OOBsIB-
JIIET ero B 3ajie cyAeOHOro 3aceqaHus. BrlHeceHUe M OOBSIBICHUE PEIICHUS
perynupyeTtcs cT. 192-199 TTIK.

CoBenlanue cyieil ¥ COCTaBJICHUE UMU PEIIEHHUS] TTPOUCXOMIAT B CIICIIMAITb-
HOM TIOMEILEHNH, B KOTOPOE HUKTO He MOJLKeH BXOMUTh. YJIeHBI cyma He Brpa-
Be pasryialaTth CYXIeHUs, YCIABIIIaHHbIE UMM BO BPEMsI COBEIIAHMS CYICH.

Pa6ora cyzeit ipy BBIHECEHWM DEIICHUS IE€TAIbHO perIaMEHTHUPOBaHA 3a-
koHoM. CormacHo cT. 196 T'TIK oHr 06s13aHBI TIpY TIPUHSITUN PELIEHUS:

a) OIICHWTH J0KAa3aTeIbCTBA;

6) OIIPEAC/INTDL, KaK1e O6CTOHT€J'II)CTB8_, MMCIOIIME 3HAYCHUEC I A€1a, yCTa-
HOBJICHBI 1 KaKMWE€ HC YyCTaHOBJICHLI, KaKOBbLI ITPABOOTHOLICHUA CTOPOH
¥ KaKOI1 3aKOH JTOJDKEH OBITh TIPUMEHCH 110 JaHHOMY OCITY,

B) YCTaHOBUTD, IMOMJICKUT JIN 3adABJICHHOC Tp€6OBaHI/IC YAOBJIIETBOPECHMUIO.

IToMuMoO 3TOTO, B COBEIIATEILHOM KOMHATE CYIbM 00sI3aHBI JaTh OTBETHI Ha
CJIeAyIolre BOMPOCHL: TTOUICXKHT JIM pellleHre HeMEIJIEHHOMY HCITOJTHEHHUIO,
JOJDKHO JIX €T0 MCTIOJTHEHUE OBITh 00ecIieueHo JIM00 OTCPOYSHO MM paccpoyve-
HO, @ B HEOOXOMUMBIX CITyJasx CJACIYeT OMPENeUTh CIIOCO0 1 TIOPSIOK UCIION-
HeHus peteHus . [1paBUIIbHBIE U CBOCBPEMEHHBIE OTBETHI Ha YKa3aHHBIE BOITPO-
CBI OTPEIETISTIOT PeaTbHOCTh BEIHECEHHOTO aKTa IMpaBocyaus. Kpome Toro, cyapsim
HaIJICXXWUT pacIpeNe/uTh cyneOHbIe pacxombl Mexay cropoHamu (ct. 98 I'TIK),
B3BICKATh BO3HATPAXKICHME 3a TTOTEPIO pabovero BpeMeHM, BO3MECTUTD PACXOIbI
o orwiare oMoy agBokata (ct. 99, 100 I'TIK).

B zakimtoueHue cyn mpuHUMAET pellieHue (KakK MpaBuiIo, eMUHOIUYHBIM Cy-
nbeit). Pemienue cynma msnaraeTcsl B MMCbMEHHON (hopMe MpecenaTebCTBYIO-
LM WY OMHKUM U3 cyaeit, KoTopbeiM U noanuckiBaetcs (ct. 197 T'TIK). Mo neny
0 pacopMupoOBaHUU M30MpPaATEIbHON KOMUCCUU WU KOMUCCUM pedepeHy-
Ma (4. 3 cr. 260 I'TIK), KoTOpOEe paccMaTpUBaeTCs B KOJUIETMATIBHOM COCTaBe
Tpex NMpodecCUOHANBHBIX CYIEH, pellieHre Cya MOAMCHIBAETCS BCEMU CY/Ibsi-
MU, B TOM YUCJIE CyIbel, OCTaBIIMMCS TIpU 0coO0oM MHeHuu. McmnpaBieHus,
BHECEHHbIE B pellleHUE CyJa, TAKXKe JODKHBI OBbITh YAOCTOBEPEHBI MOATUCIMU
CyIen.

Pemenne oObsBIsieTcsT (3a4UTHIBACTCSI) B 3ajie CyIeOHOIO 3acemaHusI. 3a-
TEM CYIbsI Pa3bsICHSIET €r0 ColepKaHKe, CPOK M TTOPSIIOK 00KaTOBaHUSI.

TakoB HOpMaTUBHO-OIPEACIICHHBIN ITOPSIIOK IMPOBENECHMS CYIeOHOTO 3ace-
JMaHWsI, HeCOOIIoIeHNEe KOTOPOTO 00pasyeT IrpaskIaHCKoe TpolieccyaabHOe TIpa-
BOHapYyIIeHNE.
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Bonpoc 54. OtnoxeHwe pasbupaTtenbctsa nena

OTBET

Omaoscenue pazbupamenbcmea 0ena — nepeHoC paccmomperusi Upaspeuie-
Husl Oeaa Ha Opyeoil, ycmaHo8aeHHblil cyobell (cydom) CPOK.

OcHOBaHUS IJIST OTJIOKEHUS pa3oupaTeIbCcTBa Aejla MHOTOYMCIICHHBI 1 pa3-
HOO6pa3HBl. B caMoM o0IeM miaHe MOXKHO CKa3aTh, YTO HEOOXOAUMOCTb OT-
KJIaIbIBaTh OCYIIECTBICHUE TIPABOCYIUSA IO KOHKPETHOMY eIy BO3HHUKAET,
KOTZa B OTpee/ICHHBIN JeHb B JTaHHOM COCTaBe Cyleil U Y9aCTHUKOB CYIOIpPO-
M3BOJCTBA NP HAJTUIMY UMEIOLITUXCS TOKAa3aTeIbCTB HETb3sT PACCMOTPETD JIEJIO
TI0 CYIIECTBY M ITOCTAHOBUTH 3aKOHHOE U 000CHOBaHHOE pereHne. Heobxomu-
MOCTb OTJIOKEHMS pa3brpaTebCTBa ejia BOSHUKAET, B YaCTHOCTH, BCIIECACTBUE
HESIBKM KOTO-JTM00 U3 YIaCTHUKOB MpolIiecca, IPeIbsIBICHUS BCTPEUHOTO UCKA,
IUTSL TIPEICTABIIEHUS] WJIM UCTPeOOBAHUS JTOMOJHUTEIbHBIX JOKA3aTeIbCTB 110
TeJy, ISt TPUBJICYSHUS K YYACTHIO B IeJIe APYTUX JIUI, COBEPIIEHMS MHBIX TTPO-
LeccyanbHbIX geiicTBuii (ct. 169 I'TIK).

Ipu oTiOXEeHUM pa3doMpaTeTbCTBA Iefla CYIbsl (CYI) Ha3HAYaeT JaTy HOBOTO
CyneOHOTO 3aceaHusI ¢ y9eTOM BpeMeHH, HEOOXOIMMOTO JIJIST BBI30Ba YYaCTHUKOB
Tpoliecca I UCTpeOOBaHUSI JOKA3aTeIbCTB, O YeM SIBUBIIUMCS JIUIAM OObsIB-
JisieTcs Toft pacicky. He ssBuBIIMecs: 1 BHOBb ITPUBJIEKaeMble K YIaCTHIO B TIPO-
1iecce JIMIIA U3BEIAIoTCs O BpeMEHU U MecTe CyAeOHOro pa3orpaTebCTBa.

Pa36uparenbCcTBO /e1a Tocjie ero OTJA0XKEHWS HauMHAeTC s CHavaa.

OT0XeHUe pa30oMpaTeIbCTBa JIeia OKa3bIBaeT CaMOe HeTaTUBHOE BIMSTHUE
Ha CyIOIPOU3BOMICTBO: 3aTATUBAET PAaCCMOTPEHHUE NieNla; YBEIUMYMBAET PacXo-
IIbI YIACTBYIOIIMX B AeJie JIMIL M1 B KOHEYHOM CUeTe TOCylapcTBa; CHUXKAeT aB-
TOPUTET CYIe — OHO BO3MOXHO TOJIBKO B KpaliHMX, HEOOXOIMMBIX CITyJasiX.
HMMeHHO TIoaTOMYy B LIEJISIX 60Jiee 00CTOSTETbHON TMOATOTOBKY Jejia K CylIeOHO-
My paszoupateabctBy B I'TIK 2002 r. 3akoHOmaTeseM OBUIO BKIIIOUEHO IIpeIBa-
putenbHOe cyaebHoe 3acemanue (ct. 152 I'TIK).

B cyne6HOI TipakTHKe MTOBCEMECTHO NIEMCTBYET MTPaBUIIO, CHOPMYIMPOBAHHOE
eme B 1935 . BepxoBubeiM CynmoMm CCCP: «Jlyudiie pa3pemmuTh 1ej10 HECKOIbKO
TTO3Xe, YeM pa3pelliuTh er0 HeBepHO, TaK KaK MPH MOCIEAYIOIIei OTMeHe HeoboC-
HOBAHHOTO PEIIeHUST BBICIIIEH CyneOHOM MHCTAaHITNEH B pe3y/IbTaTe TOJyUUTCs He
YCKOpEHHe, a TpPOMaTHasT 3aTsKKa OKOHUYATETLHOTO TT0 JIENTY PeIeHUST».

AKTYaJIbHOCTh MPOGJIEMbI OTIIOKEHUS CIYIIaHUS JIeNia ONpeieieHa TeM, UTO
HEKOTOPBIE [IeJ1a CY[bU BBIHYKIEHBI OTKJIA[bIBATh [0 HECKOJIBKY Pa3, 3aTiArU-

Bas pa3pellieHre NieJia Ha JOJTUI CPOK.

OTknanpIBas pa3oupaTebCTBO 1esia, CYyIAbs B OINpeNeIeHUN TODKEH yKa-
3aTh, M3-3a Yero OTKJIAJbIBACTCS NIeJI0, M Ha3HAYUTh JeHb HOBOTO 3acedaHus.
SBUBIIMECS B CyI CBUAETENN (€CIU B 3aCeIaHUU TIPUCYTCTBYIOT BCE JIMIIA, yIa-
CTBYIOIIIME B [iejie) JAOMPAIINBAIOTCS C TeM, YTOOBI He BBI3BIBaTh MX 3aHOBO B
cyn. Ilpu aToM SABUBIIMECS JTUIA U3BEHIAIOTCS O HOBOM PAaCCMOTPEHUU Jejia

BepHyTbCst B KaTanor yue6Hukos TOREASFHA-N/#2 HEABUBIIMMCS BBICBUIAIOTCS TIOBECTKH.
http://y4ebHunkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 55. [lMpunoctaHoBneHne NnpoM3BOACTBA NO OENy

OTBET

B ciyuasx, ycranosiaeHHBIX 3aKkoHOM (cT. 215 I'TIK), cyne6Hoe pa3ouparesnb-
CTBO TIO TPaKIaHCKOMY JIeJTy MOXET OBITh TTPUOCTAHOBJICHO IO PEIICHMIO CyIa
10 HACTYTUIEHMS OTIPENIeIEHHBIX COOBITHIA, MAIOIINX BO3MOXHOCTh TTPOIOJIKE-
HUSI cymeGHOTO pa3douparenbeTBa. MHAYe TOBOPS, B CTAIMK CyIeOHOTO pa3ou-
paTebCcTBA MOXET MPOM30NTH BPEMEHHBIN TIepephIB B OCYIIECTBICHUHN CYIOM
MpoIiecCyaTbHBIX ACMCTBUM, BBI3BAHHBIN HAJTUYMEM OOCTOSITETLCTB, MPETIST-
CTBYIOIIMX JaJbHEHIIeMy pa30upaTebCTBY TpakmaHCKOTo Aeia. B oTiamume
OT OOCTOATENBCTB, JEXKalllMX B OCHOBE OTJIOXEHUS CyIeOHOTO pa3dupaTelib-
CTBa, XapaKTep 0OCTOSITEILCTB, JIEXKAIIUX B OCHOBE TTPUOCTAHOBJIEHUS TTPOU3-
BOJICTBA TIO JIe)Ty, TAKOB, YTO HE TIO3BOJISIET CYIy 3apaHee YCTAHOBUTD MPOIOTI-
KUTETBbHOCTD TIepephiBa M Ha3HAYUTh KOHKPETHYIO JaTy HOBOTO CYyIeOHOTO
pa3bupaTesbCTBa.

3aKOH pa3rpaHMYMBaeT OCHOBAHUS JJISI TIPUOCTAHOBJICHUS TTPOU3BOICTBA
Ha o6s3atenbHbie (cT. 215 T'TIK) u dakynsratusHbie (cT. 216 TTIK). IlepBoie
00SI3BIBAIOT CYIBIO WM CYJ MPUOCTAHOBUTH MTPOU3BOICTBO TIO JIENTy, BTOpHIC
cos3maroT Takoe npaBo. MakynbTaTUBHBIE OCHOBAHMSA CY (CYIbsI) OMpeneser
10 CBOE WHUIIMATUBE JIMOO TT0 3asIBJICHUIO M XOAATaWCTBY YYaCTBYIOIIHUX B
JieJie JIUIL C Y9eTOM 11eJIecO00pa3HOCTH TIPOIOJIKATh pa3oMpaTeIbCTBO Jiesia TP
CJIOXMBIIHUXCS OOCTOSATEILCTBAX.

ITpu mpUOCTaHOBIEHUM TIPOM3BOACTBA TPOIIeCCyaTbHBIE CPOKU HE WAYT U
Cybsl He OJKEH COBepIaTh KaKWe-I1u0o TMpolleccyalibHble IeHCTBUSI, KpOMe
BBIICHEHMS OOCTOSITENILCTB, NAIOIINMX TIPaBO Ha BO30OOHOBJICHKE CYIOTTPOU3BOI-
ctBa. [Ipy BO30OHOBICHUM TPOU3BOJACTBA PACCMOTPEHME NeNIa TIPOUCXOIUT
10 OOIIIM TIpaBUJIaM.

Bonpockl AN NOATOTOBKM K 3K3aMeHy

Bonpoc 56. [lMpoTtokon cynebHoro sacenaHuns

OTBET

BaxxHbIM cpescTBOM OTpakeHUs ASUCTBHI Cyma, CTOPOH M WHBIX YYaCTHU-
KOB TIpoIiecca B XoIe CyIeOHOTo pa3doMpaTesIbCTBa SABISAETCS TPOTOKOJ Cyaeo-
HOTrO 3aceJaHusi, KoTopoMy oTBeaeHa 1. 21 (ct. 228-232) I'TIK P®.

B mpoTokosie 3aKperIsAoTes conepKaHue CyIeOHbIX ONpeaeIeHHIA, IopuIJe-
CKM 3HaYMMBbIC IEMCTBUS CTOPOH M APYTMX YYACTBYIOIIMX B JeJie JIMII, a TaKXKe
(axTel 1 CBemeHUST, MMEIOIIE T0KA3aTeIbCTBEHHOE 3HAYCHUE IS [ieTia.

BeneHue mpoToKosa cynebHOToO 3aceTaHusT OCYIIECTBIISAET CeKpeTaphb cyneo-
HOTO 3aceaHus — JIVII0, He 3aMHTepeCcOBaHHOE B MCXoje Aeia. JIula, yqacTBy-
[ollvie B JieNie, BIIpaBe 3asBIJISITh CEKPETapio CyleOHOTO 3acelaHus OTBOJ.

Cekpertapb CyIeOHOTO 3aceaHtsl MTPOTOKOIUPYET He TOJNBKO XOI CyIeOHOTO
3acemaHms, HO U OTAEIbHBIC TPOLIeCCyaTbHBIC MEHCTBUS (HAIIpUMeEp OCMOTD T1a
MecTe BellleCTBEHHBIX J0Ka3aTeIbCTB). B TIpoTOKO/IE MOKHBI OBITH TTPABUIIEHO U
TTOJTHO M3JIOKEHBI BCe ICUCTBUS U PEIICHUS Cyna, a TaKKe NeWCTBUS WHBIX yda-
CTHUKOB TPakIaHCKOTO TpoIiecca, UMEBIIIME MECTO B XO/ie CYIeOHOTO 3aceTaHusl.

IIpoTokon cynebHOTrO 3acemanus B coorBeTcTBUM co cT. 71 T'TIK mpencras-
JISIeT co0O0M MMIChbMEHHOE T0Ka3aTeIbCTBO MTPOXOAUBIIETO CyIeOHOTO pa3dompa-
TEIBbCTBA TI0 JIENTy, TIO3TOMY €T0 BeIeHME SIBJISIETCS 00s3aTeIbHBIM YCIIOBUEM
OTTIPABJICHUS TIPaBOCYANs, 6e3 Hero JIIoOble pe3yIbTaThl CylneOHOTo pa3oupa-
TEIBbCTBA 1O CYIIECTBY ObUTM 6bI HUITOXHBI (T1. 7 cT. 364 T'TIK). D10 cBsI3aHO
C TeM, UTO B CyIeOHOM ITPOTOKOJIE 3aKPETUISTIOTCST:

a) aKTBl OCYIIECTBICHUS CyleOHOM BJIACTH;

0) IOPUINYECKN 3HAYNMBIE ICMCTBUS CTOPOH M APYTUX YUACTBYIOIIMX B JICTIC

JIUIL;

B) TOKa3aTeJIbCTBA TI0 JETy.

IIpoTokon — omHa M3 IOPUANYECKUX TapaHTUI peaTnu3aly y4acTHUKAMU
COCTSI3aTeIbBHOTO CYIOTPOM3BOJICTBA CYOBEKTUBHBIX TpaB. C ydeToM comep-
>KaHMSI TIPOTOKOJIA OIICHWBAIOTCS 3aKOHHOCTh M 000CHOBAHHOCTH CYIeOHOTO pe-
meHus. 3HaueHe CyIeOGHOTO MPOTOKOJIa CBSI3aHO U ¢ TeM, YTO OH 0becTieurBa-
€T BO3MOXHOCTh BBIIIECTOSIINM CYIeOHBIM MHCTAHIIUSIM KOHTPOJHUPOBATH
cynebHoe pa3oupaTeIbcTBO KOHKPETHBIX TpaXKTaHCKHX Je.

B mpoToKOITe 0OTMEUaloTC S 1aTa U MECTO CyIeOHOTO 3aceaHusT;, BpeMsT Hadajia
1 OKOHYAHUS CyIeOHOTO 3aceaHusT; HAaMMEHOBAaHWE U COCTAB Cy/ia; HAaMMEHOBa-
HUe JieJia; CBeICHUS O SIBKE JIWII, YYACTBYIONIMX B Jeie, W IPYTUX YIaCTHUKOB
CYIOTIPOM3BOJICTBA; CBEACHMS O Pa3bsICHEHUN yIaCTHUKAM Ipoliecca UX IpaB 1
00s13aHHOCTEN; 00BSICHEHUST 1 TTOKA3aHMS YIaCTHUKOB MPOIIecca; 3aKITIOYCHUS U
TIPEHUST; BCE PACTIOPSIIUTEIbHBIC IEHCTBUS CyIa, OCYIIECTBIIsIEMbIE B 3aceaHUH,
W OPYTUE CBEICHMS, UMEIONINE IOpUINIECKYI0 3HAUNMMOCTh (cT. 229 I'TIK).

CyneGHBIN MPOTOKOJ COCTABJISIETCS B XOIe CYIeOHOTO 3aceIaHusl.

BepHyTbCs B kaTanor y4ebHMKOB U MOHOrpadumi
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IpencenarebCTBYIOIINIA CYIbsl TIEPE MOAIMMCAHUEM M3TOTOBJIEHHOIO CEK-
petapeM cyae6HOro 3acelaHtsl MPOTOKOJIa 00s13aH BHUMATEIbHO 03HAKOMUTh-
o1 ¢ ero comepxxanueM. Ecii MpoToKosI He OTBeyaeT TpeOOBAHUSIM TTOJHOTHI U
TOYHOCTH, TIPEICENaTeIbCTBYIOIMIA TIPEUIaraeT CEKPETapio BHECTU B I1ETO He-
00XOIMMbIE U3MEHEHMSI, UCIIPABJIEHNS 1 JOIIOJIHEHMS, KOTOPBIE MTOCIIE UX BHE-
CEHUSI JIOJIKHBI OBITh OTOBOPEHBI M YAOCTOBEPEHBI MTOAMUCSIMH TIPEICEaTeb-
CTBYIOLIETO CYIbU U CEKpeTapsl.

C IPOTOKOJIOM BIIPAaBE 03HAKOMUTLCS YYACTBYIOLIME B JIEJI€ JIMLIA, UX Ipe-
CTaBUTEIN. B MATUIHEBHBINM CPOK CO IHS MOAIUCAHUS TIPOTOKOJIA 3aHTEPE-
COBaHHBIE JINLIA MOTYT IOJATh ITMCbMEHHBIE 3aMeUaHUsI OTHOCUTEIBHO IOITy-
LIEHHBIX HETOYHOCTEH WJIM HEITOJHOTHI C YKA3aHMEM Ha JOMYILIEHHbLIE B HEM
HETOYHOCTHU U (MJIM) HA €r0 HEIOJHOTY. B TeueHMe ATy AHEN Cyabsl, TTOAIM-
CaBILUI IIPOTOKOJI, PACCMATPUBAET IOJAaHHBIE 3aMEYaHM, B CIIy4ae COIIAaCHsI
C HUMM YIOCTOBEPSIET MX MTPABWILHOCTD, a IIPK HECOIIACHH, 0€3 BBI30Ba 3aMH-
TEpECOBAHHBIX B JI€JI€ JINLI, BBIHOCUT MOTMBMPOBAHHOE OIPEIeIEHNE 00 MX ITOJI-
HOM MJIM YaCTUYHOM OTKJIOHEHMH. B J1I000M cilyuae 3amMedyaHust Ha IIPOTOKOJI
CyIeOHOro 3acefaHusl IpeCceNaTeIbCTBYIONINI Cylbsd 00si3aH IPUOOLIUTH
K Jeny.
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Bonpoc 57. TMoHatue n Buabl CyaebHbIX NOCTAHOBIEHWIA

OTBET

ITocTaHoBJieHHE Cy1a IEPBO HHCTAHIMHM — 3TO I'PasKIaHCKO-TTPOlIeCCyallb-
HBII aKT-IOKYMEHT, COAepKalluil ToCyIapCTBEHHO-BJIACTHOE, WHIAMBUIYaJlb-
HO-KOHKPETHOE TIpeIicaHue 1Mo MOBOIY YCTAHOBJICHHBIX CY/IOM (PaKTOB U Tpa-
BOOTHOILUEHUM.

Bu. 1 cr. 13 I'TIK 3aKperuieHO TTOJI0XKEHHE O TOM, YTO CyAbl IPUHUMAIOT CY-
neOHbIe TTIOCTAaHOBJIEHUS B (PopMe CyneOHBIX MPUKA30B, CYIeOHBIX pEelICHUN 1
Cy/IeOHBIX OTpeNeIeHUIA.

B cootBeTcTBUM co cT. 194 I'TIK mocTraHOBIeHME Cyna, KOTOPEIM JIEJI0 pa3-
peniaercsi o CyILIECTBY, BHIHOCUTCS B (hOpMe pelieHus.

PetieHue cyna conmepXuT OTBET 1O CYILECTBY 3asiBJIEHHBIX MaTepuaibHO-TIpa-
BOBBIX TpeOoBaHWi. OHO HaNpPaBJIeHO HEMOCPEICTBEHHO Ha 3allUTy CYObhEeKTHB-
HBIX TTPaB ¥ OXpaHsieMbIX 3aKOHOM UHTEPECOB CTOPOH U JIM1I, OOPAaTUBIIMXCS C 3a-
sBjIeHreM (3Kaji000ii) 110 1e1aM HEMCKOBBIX TIPOM3BOJICTB.

Hapsay ¢ pemieHusiMu Cya TIepBOl MHCTAHLIMUM BBIHOCUT TakKKe WHBIE TIO-
CTAHOBJICHUSI, UMEHYEeMbIE OnpeaeeHusiMA, KOTOPBIMU JIEJI0 HE pa3peliaeTcs
10 CYILECTBY, a YPEryJMpylTCsl OTIAEbHBIE MPOIECCYyalbHbIe BOMPOCHI, BO3-
HUKAIOIIIME TTPU OCYIIECTBICHUHU MPaBOCYIUS 10 TPaKaaHCKUM neiam. Hampu-
Mep: 0 BO30YXIEHUH IPaKIaHCKOTO jiefia; 00 OTIOXKEeHUY pa3onparebCcTBa Jiejia
U MpeKpalieHU TPOU3BOJICTBA T10 JIENTy; O 3aMeHe HeHaJyIexXallero OTBeTYMKa
HaJuiexXalM; o0 obecrieyeHM UcKa; 0 Ha3HAYeHUW 3KCIEePTU3bI U T. U.

Oco0BIM BUIOM CyIeOHBIX MocTaHOBIeHM# coracHo cT. 121 I'TIK saBnsgeTcs
cyOebHbLil npuKka3, KOTOPbIN TakXe sIBJISIETCS aKTOM Cy/IeOHOTO TTPOM3BOICTBA U
BbIIaeTCs CynbEN 0e3 BO3OYXIEHHUsI TpaXkIaHCKOTO Jiejia TIpY HaJIMUUM OTpejie-
JIEHHBIX OCHOBAHUM 1 ycJI0BUIA. OTJIIMYUTENIBHONM 0COOEHHOCTBIO CYIOHOTO MpK-
Kasa sIBJISIETCS €ro IBOMCTBEHHBIN XapakTep. Bo-1iepBbiX, cyneOHbIN TprKas 0000-
1IaeT B ceOe Bce XapaKTepHbIE YepThl CyIeOHOTO PellieHUsT; BO-BTOPbIX, CyIeOHbII
MPUKa3 BITOIHSET (PYHKIIMIO UCTIOJTHUTEIBHOTO JINCTA, 00ECTIEYMBAIOLLIETO MPH-
HYJIUTEJIbHOE BBITTIOJTHEHUE COMEPKAIIIMXCSI B HEM TIPEATTMCaHUIA.

OO1weli yepToit Bcex CylneOHbIX MTOCTAHOBJICHU SIBJISIETCS TO, YTO OHU CO-
JepXaT U3bsIBJICHNE BOJIM TOCYIapCcTBa B JIMLIE Cyla U 00JIafaloT B OIpeaesieH-
HOI Mepe OIHOTUITHBIMU CBOMCTBaMU. BMmecTe ¢ TeM, B OTJIMUME OT CyneOHOTo
penieHus, cyneOHbIN MpUKa3 He MOXET COoiepXaThb MpeAncaHue B BUIE OTKa-
3a UCTILY B 3asiBJICHHOM UM TpeOOBaHUU.

Ot cyneGHOro pellleHus U cyneOHOro Mprkasa cyiaeOHoe orpee/ieHUe OT-
JINYaeTcsl TeM, YTO M pellIeHUeM, W MPUKa30M OCYIIECTBIISIETCSI aKT MPaBOCY-
WS, T. €. 3allUIIaeTcsl CyObeKTUBHOE MaTepraabHOE TTPaBO MU OXPaHseMblii
3aKOHOM WHTEpEC, a OTpeAesieHueM pas3pelaTcs JIUIIb OlNpeneeHHbIe BO-
MPOCHI MPOLIeCcCyaTbHOTO XapakTepa. B mobom ciyyae, mpuHUMas pelleHue B

BepHyTbCs B KaTanor yuebHMkos hSHSAOSEVABOPEHHS NCKa I OTKA3a B €10 YIOBJIETBOPEHUU, CY1bs] (cyn)
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3aIMIIACT HpaBa M 3aKOHHBIE MHTEPEChl CTIA INO0 oTBeTYnKa. C BBIHECCHU-
€M CyIeOHOTO pellleHMsT CTIOPHOE MPaBo (MHTEPEC) CTAHOBUTCS OECCITOPHBIM.
Cyne6Hoe Xe TIOCTaHOBJICHWE B BUE OTPeNeIeHUST KaK CyIeOHBIN aKT CyIile-
CTBa MaTepUaJIbHO-TIPABOBOTO CIIOpa He 3aTparuBaer.

CyneGHBIM pellleHueM BCeTia 3aKaHIMBaeTCsl TIPOM3BOACTBO T10 AeTy. DTO 3a-
KITIOYMTETBHBIN aKT, HO M3 3TOTO OOIIETO TpaBWila TPaKIaHCKUM TIpoliecCyallb-
HBIM 3aKOHONIATEILCTBOM HpedycMompersl 06a uckar4erus. Tak, TpOU3BOACTBO B
cyze TIepBOi MHCTAHIIMK MOXKET OBITh 3aBEPIICHO OTIPEICICHUEM 0 npeKpaujeHuu
npouszsodcmea no deay (ct. 173,220, 221 I'TIK) u onpenenernveM 06 ocmaesnenuu
3asenenus oes paccmomperus (ct. 222, 223 I'TIK). D10 TO, YTO Ha3BIBAETCS TPE-
MTOCHUTKAMU TIpaBa Ha MPeIbsBICHIE HCKa.

OmnpeneneHue o MpeKpalieHUY MPOU3BOICTBA HO JeJTy He JaeT OTBETa Ha Tpe-
60oBaHWE WCTIA TIO CYIIECTBY CITOPHOTO TpaBa (MHTepeca). TeM He MeHee OHO
MOXET OBITb TIPUPABHEHO K CYyA€OHOMY PEIICHUIO B TOM OTHOIIIEHWM, YTO Ha-
BCETa JIMKBUAMPYET CIIOP MEXTY CTOPOHAMM U JIMIIAET UCTIIA TIpaBa CHOBa 00-
PaTUTBCA B CYI C TOXAECTBEHHBIM MCKOM (1I. 2 ¢T. 134, . 2 cr. 220 I'TIK).
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Bonpoc 58. CywHocTb 1 3HaveHne cyaebHoro pelueHus. TpeboBaHus,
npegbsiensieMble K cyaebHOMY peLLeHuto

OTBET

Cyne6Hoe pellleHre — BaXKHBIN aKT TIPaBOCYIUsI, Ha KOTOPHIA HaIpaBlieHa
TpolieccyaibHasl IeITeTbHOCTh BCEX YYACTHUKOB TPAXKTaHCKOTO CYIOTIPOM3-
BOJICTBA ITO KOHKPETHOMY Jeiy. IMEHHO TT03TOMY TpakIaHCKOe MPOolieccyallb-
HOE 3aKOHOIATEJbCTBO YIENsIeT OONbIIoe BHUMAaHUE PETYJIUPOBAHUIO CynleO-
HOTO peIleHUsI.

CyIIIHOCTH CyIeOHOTO PEIIeHNSI COCTOUT B TOM, YTO OHO SIBJISIETCST BOJICBBIM
aKTOM OpraHa TOCyIapCcTBa.

CynedHoe pereHne — npoyeccyatbHulil akm-00KymeHm, BBIHOCUMBINI CYIOM
B 0COOOM TTOPSIIKE, OTpeneicHHOM 3aKOHOM. B 3aKoHe TpeaycMOTPEeHO caMo
Ha3BaHue gaHHoro akTa (ct. 194 I'TIK), neTanbHO nepeyuncieH Kpyr peKBU3UTOB
U BOIIPOCOB, COCTABJISIIOIIMX cofepxkaHue peieHus cyma (ct. 196-198 I'TIK). Pe-
IIeHWe 00S13aTETLHO JTOJKHO COCTOSTh M3 YeThIpeX JacTeil, NMEIOIIMX CIIeualTb-
HOe HasHadeHue n ocoboe comepxanue (cT. 198 I'TIK). Yperymuposan Hopmamm
I'TIK v ropsimoK M3JTOXEHUS PelieHMs: TIepCOHATbHO Ha3BaHbI JIMIIA, UMEIOIIINe
MPaBO M3JIaraTh W TMOMIMCHIBATE €T0; YCTAHOBIICH MOPSIIOK BHECCHMSI UCTIpaBIIe-
auit B TeKcT (c1. 200 I'TIK). 3akoH mpemycmarpuBaeT 00sI3aTeIbHOE MyOIMIHOE
orJIalIeHye IocTaHoBIeHHOro cynoM petieHus (ct. 193 I'TIK); onpenenex cpok ero
BoiHeceHUs (cT. 199 T'TIK) u cpok mpeacraBieHus KOMUI pellieHus Tulam, yda-
crBytorM B aeite (1. 214 I'TIK); ykazaHBI cITocOOBI 1 CPOKY MCIIPaBICHUST HEIO-
craTtkoB pemieHus (ct. 200, 201,203 T'TIK).

Takum 06pa3om, B T1aHe (POPMaTM30BaHHOTO COMEPKAHUS U JOKYMEHTAITb-
HOro oopMJIIeHUS CyneOHOE pellleHNe ABIISIeTCST HanboJiee COBEPIIIEHHBIM Cpe-
IV TIPaBOTTPUMEHMUTETbHBIX aKTOB.

ITo xaxmoMy Jiesry cym JOJKeH ITOCTAHOBUTD 00HO peuieHue, W JIWIIb B BUIE
HUCKITIOYEHUST 3aKOH JIOMYCKAaeT BO3MOXKHOCTh MOCTAHOBJICHUS TIO JIENy ABYX
pelIeHUIA.

JIBa peleHus 10 OJHOMY M TOMY K€ JIeJTy BCTpedaloTcsl B CiIydasx, Korma
CyIy HEOOXOIMMO WCIIPABUTH AOIMYIICHHYIO UM OIIMOKY YW TOCTAaHOBUTH 00-
noanumensroepeuerue (ct.201 I'TTK).

3HaYeHHe CyaeOHOro pelmennsa o0yCIOBIECHO 3a1a9aMy TPaKIaHCKOTO CY-
TOTIPOM3BOJCTBA, KOTOPHIMM SIBJIIETCS OCYILECTBICHUE IOPUCIUKIIMOHHON U
BocrTaTerbHOM pyHKIuit (cT. 2 I'TIK).

CBoMM pellleHreM Cyll BOCCTaHABIMBAET TIpaBa MCTIA, HAPYIIEHHBIC OTBET-
YUKOM, WUTM TIPU3HAET, YTO TAKOTO HapYIICHUST He ObLIO, OTKIIOHSIET TpeboBa-
HUS MCTIIA, 3allMIIas TeM CaMbIM TIpaBa OTBeTYMKa. [10 McKaM o TIpUCyKIeHUU
3HaYeHME CyIeOHOTO PEIIeHUsI COCTOMT, B YACTHOCTH, B TOM, YTO OHO CITYKHT
MpoIlecCyaTbHBIM OCHOBAaHUEM TPUHYAUTEIHLHOTO OCYIIECTBICHUS TpaskIaH-

BOBO%SQHS&HHOCTH.

CKO-TIpa
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ITo nckam o MpU3HAaHUY CylIeOHOE pellleHNe YCTPaHSIET HESICHOCTD B ColepKa-
HUW WIN CAMOM CYILECTBOBAHUM CITOPHOTO MaTepUATbHOTO ITPABOOTHOLIECHMSI, CO-
JEVICTBYSl HOPMaJTbHOMY WCITOJTHEHHMIO OOSI3aHHOCTE M OCYILECTBICHUIO CYOheK-
TUBHBIX TIpaB. DTUM, B CBOIO OUepe/ib, BLITTOTHSIETCS BaxkKHast TPOMUITaKTHIECKasT
byHKLMS.

3HavyeHUe CyneOHOTO pelleHUs 3aKITI0YaeTcsl B TOM, YTO OHO MMEET BOCITH-
TaTeJIbHOE 3HaYeHUeE KaK JUISl POCCUICKMX TpaXkaaH, TaK W JJIsT JIUI] Oe3 rpax-
JAHCTBA M MHOCTPAHHBIX TpaXaaH, YYaCTBYIOIIUX B CYIOTPOM3BOACTBE IO
rpaXXaaHCKUM AejiaM. BocmuTaTeIbHBI MOMEHT MPOSIBIISIETCSI B 0COOOM Iyxe
YBaXXeHMs K 3aKOHY, BO B3aMMOOTHOIIIEHMSX JTIOAEH KaK MeXIy CO0OM, Tak 1
C OpraHM3alusMHU U TOCYIapCTBOM, B TIpoTaraHje mpaga.

CrabMIbHOCTD CYIeOHOTO pellieHUsT U 00s13aTeIbHOCTD €T0 IEHMCTBUS obecte-
YUBAIOTCS 0COOBIMU TPEOOBAHUSMMU, TIPEABSIBISIEMBIMH K CONEPKAHUIO TITABHO-
ro akTta npaBocynus. Kak mpaBopuMeHUTEIbHBIN aKT, pellieHre cyaa JOKHO
COOTBETCTBOBATh IBYyM BaXXHEWIITUM TPEOOBAHUAM — 3aKOHHOCMU W 000CHO8AH-
nHocmu (ct. 195 I'TIK). Bmecte ¢ Tem aHanu3 npaBoBbix HopM (cT. 198, 200, 201,
204-207, 209 T'TIK) moka3bIBaeT, 4TO K COAEPKaHUIO CYAeOHOTO pelleHus
MPEIBSIBIIIOTCS Y IPYTUe 00s13aTeNIbHBIE TPEOOBAHMS: MOMUBUPOBAHHOCHb, HOA-
Homa, 6e3yCcA08HOCMb, 0NPeOeNeHHOCb.

3aKOHHOCTb CyIeOHOTO PEIIeHUsT OXBATHIBAET BCE MOMEHTBI MCIOJb30Ba-
HUSI, UCTIOTHEHUSI, COOJTIOAEHUS 1 IIPUMEHEHMSI HOPM TPOLIeCCyaTbHOTO U Ma-
TEPUAJILHOTO TIpaBa MPU PACCMOTPEHUU TPaKIAHCKMX JET.

Henb3s cuntaTh 3aKOHHBIM pellicHUE, MPUHUMAaeMOe IT0 MOTHBAM IIeJiecO-
obpa3HocTu 6e3 yueta HOpM ItpaBa. [1oHATHE 3aKOHHOCTH OXBAThIBACT IOPUIM-
YeCKYIO CTOPOHY pellieHus. HapylieHne viam HelmpaBUJIbHOE TPUMEHEHHE Cy-
JOM HOPM TIPOLIECCYAIbHOTO M (MJIM) MaTepUaIbHOTO MpaBa BedeT K OTMEHe
BBIHECEHHOTO PEIIeHUSI.

IMoHsITHEe 3aKOHHOCTH OXBaThIBAEeT U TpeOOBaHUE OOOCHOBAHHOCTH, TaK KakK
00513aHHOCTD Cyla — BBIHOCUTH 0OOCHOBAaHHBIE PEIICHUST — YCTaHOBJIEHA 3aKO-
HOM, Y HapyllIeHKe 3TOi 06s13aHHOCTH O3HaYaeT HapyllleHUe 3aKOHa.

O00CHOBaHHOCTH CyIEOHOTO pelieHnss — TpeGoBaHUe, OTHOCSIIIeeCs K (hak-
TUYECKOI CTOPOHE Jielia, TpeOOoBaHKEe COOTBETCTBUS BRICKA3aHHBIX B PEILICHUH CYX-
JeHWI yCTAaHOBJIEHHBIM CYIOM OOCTOSITENILCTBaM Jefia. B ykazanHoM IToctaHoB-
snienun [Tnenyma BepxoHoro Cyga P® 6GbI10 0OTMEUEHO, UTO peLleHUE SIBIISIETCS
000CHOBaHHBIM TOT/a, KOTIa MMEOIIMe 3HaYeHUEe TSl JAHHOTO Jejia (haKThl TOJI-
TBEPKIEHBI MCCIIEIOBAaHHBIMM CYIOM JTOKA3aTeIbCTBAMM, YIOBJIETBOPSIOIIMMU
TpeOGOBaHUSAM 3aKOHA 00 KX OTHOCUMOCTH 1 IOTTYCTUMOCTH, WJTH OOCTOSITETHCTBA-
MU, He HYXIAIOIIMMUCS B JoKa3biBaHuM (CT. 55,59, 61, 67 T'TIK), a Takke Korna
OHO COIEPXKUT UCUEPITHIBAIOLIME BHIBOIBI Cylla, BHITEKAIOIINE U3 YCTAHOBIEHHBIX
(axroB.

Bonpockl Ansg NOArOTOBKM K SK3aMeHy 115

Bonpoc 59. CopepxaHune cynebHOro pelueHus.
CynebHble ownbku U BOCMOSIHEHME HELOYETOB
cynebHoro pasbuparenscrea

OTBET

Cyne0Hoe perieHue — npoyeccyanbHulii akm-00Kymerm, BBITHOCUMBIHT CYIIOM
B 0COOOM TMOpSiIKE, ONpeaeIeHHOM 3aKOHOM. B 3aKoHe mpeaycMoTpeHo caMo
Ha3BaHue naHHoro akrta (ct. 194 T'TIK), netanbHO mepeyuciieH Kpyr peKBU3M-
TOB ¥ BOIIPOCOB, COCTABJISIIOIINX cofepxkaHue perneHust cyaa (ct. 196-198 I'TIK).
PeuieHue o6s13aTeIbHO OJIKHO COCTOSITh M3 YEThIPEX 4YacTel, UMEIOIIUX CIie-
LMagbHOe Ha3HaueHue U ocoboe coxepxkanue (ct. 198 T'TIK). Vperynuposan
HopMamu I'TIK v TopsiioK M3JI0XKeHUST pellieHUsT: TIepCOHATBHO Ha3BaHbI JIMIIA,
HMMEIOIIINE MPaBO U3J1araTh W MOAMUCHIBAT €T0; YCTAHOBJIEH MOPSIIOK BHECEHUS
ucnpasieHuii B Tekct (ct. 200 I'TIK). 3akoH npemycMarpuBaeT o0si3aTebHOE
my6IMYHOE OIIallleHre ToCTaHOBJIeHHOTO cynoM petiieHus (cT. 193 I'TIK); orm-
peneneH cpok ero BoiHeceHus (cT. 199 T'TIK) u cpok npeacTaBieHus KOMuii pe-
IIeHUs JniaM, yJactBylomuM B neje (ct. 214 T'TIK); yka3aHbI cItocoObl 1 Cpo-
K1 MCTIpaBiieHus1 HenoctaTkoB peteHus (ct. 200, 201, 203 T'TIK).

IMo kaxmomy ey cya N0KeH TTOCTaHOBUTb 00HO peuieHue, U JWILb B BUIE
WUCKJTIOYEHUsI 3aKOH JOMYCKAeT BO3MOXHOCTb IMOCTAHOBJICHUS TIO ey IBYX
peLIeHU.

JIBa pelieHus 10 OMHOMY M TOMY Xe NIy BCTPEYaloTCsT B CITyvasix, KOraa
CyIy HeOOXOOUMO WCIPaBUTh MOMYIIEHHYIO UM OINMOKY W MOCTaHOBUTH 0o-
noanumensroepeurerue (ct.201 I'TIK).

Paspeiias oT uMeHU rocynapcTa TpakIaHCKOE JIEJIO MO CYLIECTBY, Cy TO-
TBEPKIAeT OIpe/ie/IeHHOE MPaBOOTHOIIEHUE (UJIA €T0 OTCYTCTBUE), CYObEKTUB-
HBbIe MaTepuaJibHbIe MpaBa ¥ 00s13aHHOCTH MO0 omnpeaeneHHble (hakTel. Ho BO
MHOTHX CJTy4asiX OIHOTO MOATBEPXKACHUS MPAaBOOTHOLICHUST MEXIY CTOPOHAMU
WV YCTAaHOBJICHUST I0pUANYECKOTO (DaKTa HeIOCTATOYHO JJISI TOTO, YTOOBI peliie-
HUE 0Kazajlo peajibHylo CynaeOHyto 3amuTty. [loaToMy BIAcTHBINM XapakTep Cy-
NeGHOTO pellIeHUs] MMPOSIBJISIETCST B CoAepIKallleMcsl B HeM MPpeaTMcaHu — TpHU-
Ka3e 0 COBEPIIEHUH OTNpeeSIeHHbIX IeHCTBUI (MJIM BO3AEPKAHUU OT e CTBUIA)
B COOTBETCTBUM C 3aKOHOM.

TakuMm obpa3zom, Kaxoe cyneOHoe pellieHue MpeACcTaBIseT cO00i KOHKPETHO
BBIpaXEHHYI0O HOPMY TIpaBa, KOTopasi, OymIydd KOHKpPETH3WpOBaHA CyIOM, B
IMOCTAHOBJICHHOM pEILIeHUH TOoJyvaeT MpeAe/bHYI0 ONpeleeHHOCTb U CTaHO-
BUTCSI HECCOMHEHHO# B cBoeM conepxXaHuu. CrienoBarebHO, Cyl CBOMM pellie-
HHMEM, TPUMEHSISI HOpMY MaTepHaIbHOTO TipaBa K KOHKPETHOMY CJTyJalo, ycTa-
HaBJIMBAET €€ eMMHCTBEHHBIN CMBICIT.

3HavyeHue cy1eOHOro pemenus o0yCI0OBIEHO 3aa4aMU rpax1aHCKOTO Cy-
JOTPOM3BOICTBA, KOTOPBIMU SIBJIIETCST OCYIIECTBIEHNE IOPUCIUKIIMOHHON U
BocniutaresnbHoi yHkumit (cT. 2 I'TIK).

BepHyTbCA B kaTanor y4ebHMKOB 1 MOHOrpadumn
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Bonpoc 60. YcTpaHeHue HeooCTaTKOB PeLLeHUst
BbIHECLLVM €ro Cyaom

OTBET

ITocne oObsIBIEHUSI PELICHUS TI0 ey CYI, BBIHECIINI pellieHre, He BIpaBe
OTMEHHUTH W 3MeHUTh ero (4. 1 cr. 200 I'TIK). Ommokwm, nomyiieHHbIe CyIoM
TIPY BEIHECEHUY PEIIEHNsT, MOTYT OBITh UCTIPABJICHBI BHIIIECTOSIIIUM CYIOM.

OnHaKo eciv MpY BBIHECEHUM PEIlleHUsI B COBElIaTeIbHON KOMHATE B TeK-
CTe pelleHUs ObIIN MOMYIIEHBI OMMUCKK, UCKaXeHUsT (haMIINU, UMEHH, OTYe-
CTBa, SIBHbIC apU(METUIECKUE OITMOKN, OHU TOJIKHBI OBITH MCTTPABICHBI M C-
TpaBJIeHUS] OTOBOPEHBI TIepe]l TTOATUCAMU CYICH.

IMopsimok ucrpaBiIeHUsT TaAKOTO pojia HEAOCTATKOB pelIeHUsI, OOHApYKeH-
HBIX TIOCJIE €TO OINIAlIeHMS, IIpeaycMoTpeH B 4. 2 cT. 200 TTIK.

OnucKky Wi siBHbIE apu(MeTHIECKHE OIIMOKM, TOTTYIIIeHHBIC B peIlIeHN N,
HCTIPABIISAIOTCS CYIOM IO CBOEH MHUIIMATHBE WIIA TI0 3asBJICHUIO YYacTBYIO-
IIUX B JieJie JIUI] B cyAeOHOM 3acenaHuu. JIniia, yyacTByolie B Iejie, N3Bela-
JOTCSI O BpEMEHM M MecTe CylAeOHOTO 3acelaHtsl, HO UX HesIBKa He TIPETISITCTBY-
€T PACCMOTPEHUIO BOTIPOCAa O BHECEHUM MCTIPABICHU.

Onucka — 3T0 UCKaxkeHWe daMUIUK, UMEHH, OTYeCTBa CTOPOH, Ha3BaHUS
OpTaHW3alluu U T. M. Hd6Hasn apugpmemuyeckas owubka — HETOYHOCTDb pacye-
Ta, TTOHSITHAS JIIOOOMY JIITY TIPH IMPOBEPKE pe3yIbTaTa apu(pMETUIECKOTO Jeii-
CTBMS TIPU TeX XXe MCXOMHBIX maHHBIX. Korma cyn momyckaeT ommoKy B pac-
YyeTe Mo CcyiecTBy, Helb3st npuMeHaTh cT. 200 I'TIK, mockonbKy peds Imoiimer
00 M3MEHEHUU CYIIlecTBa pelieHus. Bompoc 06 McrpaBieHUH OMUCOK M STB-
HBIX apu(PMETUIECKUX ONIMOOK MOXET OBITh pa3pelleH CYIOM He3aBUCUMO
OT TOTO, MPUBEIICHO JIU pellIeHNe B UCITOJHEHNE, HO B Tpe/IeiaX yCTaHOBJIEH-
HOTO 3aKOHOM CpOKa, B TeYeHUE KOTOPOTO OHO MOXET OBITh MPEIbIBICHO K
MIPUHYINTETLHOMY UCIIOTHeHMIo. Ha ompeneneHue cyma Mo BOIPOCY O BHe-
CEHUM WCIIPABJIICHU B pellleHHe MOXeT OBbITh MOoJaHa YacTHas kKajioba Wn
MMPUHECEHO MpeACTaBICHUE.
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Bonpoc 61. 3akoHHas cuna cygebHoro peLleHust

OTBET

3aKoHHas CHjIa CyIe0HOro pellieHrUsT — 3TO 0c000e KauyecTBO, 3aKITI0UYalo-
meecsT B 00513aTeIbHOCTH TTOCTAHOBJICHHOTO T10 AeJTy CYAeOHOTrO pelieHUsT Kak
IUTSL YYaCTBYIOIINX B JeJie JIUII, TaK W IS CAMOTO Cy/Ia, BBIHECIIIETO 3TO pellle-
HMe, a TaKKe TSI BCeX TpaxknaH, OpraHM3allnii, JOJKHOCTHBIX JIUII, XOTSI OHU
B JieJie ¥ He Y9acTBOBAJIM.

MoOMEeHT BCTYTUICHUS PEIIeHUsT B 3aKOHHYIO CUITY OTIPEIENICH TPakIaHCKIM
MpolLecCyaabHbIM 3aKOoHOaaTeNbcTBOM (cT. 209 T'TIK).

PemreHne BeTymaeT B 3aKOHHYIO CHITY TI0 UCTEYEHUU KacCallMOHHOTO CpOKa
(mecsTm mHEI), ecm OHO He ObLIo o0xkanoBaHo. Eciu Ha pemnieHne OblIa mmona-
Ha KaccallMoHHas Xajxo0a (TpeacTaBieHre), OHO BCTYMAeT B 3aKOHHYIO CHITY C
BBIHECCHUEM CYIOM BTOPOI MWHCTAHIIMW OTpeaeIeHUsT 00 OCTaBICHUM KaJlOObI
(TIpencTaBiieHMs1) 0e3 yIOBICTBOPECHMSI.

BeTymuieHue pelieHUsI B 3aKOHHYIO CHJIY BIIeUeT OTpeeieHHbIe TTPaBOBBIE
MTOCIEACTBUS, KOTOPBIE 3aKITIOYAIOTCS B TOM, UTO PElIeHUE TPHOOpeTaeT psif
HOBBIX CBOMCTB.

OCHOBHOE CBOWCTBO 3aKOHHOW CWJIBI CYIEOHOTO pelleHUs — 00A3aTellb-
HOCTb. BcTynmuBilee B 3aKOHHYIO CHJIy pellleHHMe cyna 00sI3aTeNIbHO JJIST BCEX
TOCYIapCTBEHHBIX OPTaHOB M OPTaHM3alINii, KOOTIepaTUBHBIX OpraHU3alIiA, NX
00BbeMMHEHMI, OOIIeCTBEHHBIX OpPTaHU3aIN, JOJDKHOCTHBIX JIMI] W TpaXkaaH,
KOTOPBIX OHO KacaeTcsl.

JIJ1s1 CTOPOH M APYTUX YYACTBYIOIIMX B JIeJIe JIUII CBOMCTBO 00S13aTeIbHOCTH
CymeOHOTOo pelIeHsT 03HaYaeT, YTO OHU JOJIKHBI TTOMYMHUTLCS CyleOHOMY pe-
IIeHWIO, BCTYITUBIIEMY B 3aKOHHYIO cHiTy. OOs13aTeIbHOCTb BCTYITUBIIETO B
3aKOHHYIO CWJIy pelleHUs UTSl TpakmaH, JOJDKHOCTHBIX JIMI] M OpTaHU3alINiA,
KOTOpbIe HE yJacTBOBAJIM B JieJie, BBITEKAeT M3 aBTOPUTETa Cyda KaK opraHa
TOCYIapcTBa, OCYIIECTBISIONIETO MPaBOCYINE.

BeTynuBiiee B 3aKOHHYIO CUJTy pellleHre 00s3aTesIbHO U IS CaMOro Cyfa,
ITOCKOJTBKY, KaK ye ObLIO OTMEYEHO, C MOMEHTA OTJIaIlleHUS PEIIeHHUsI CYJI, TIPH -
HSIBIIWI 3TO pellleHre, He BIpaBe OTMEHUTDh MM M3MeHUTh ero (4. 1 cr. 200
I'TIK). Kpome Toro, cym MOXeT BHOCUTh B ITIOCTAHOBJICHHOE pEIIEHNE TOJIbKO
MPeTyCMOTPEHHBIC 3aKOHOM WCIIPaBJICHUS, He MEHSIIOIINE COIepXKaHMsI peliie-
Hud (4. 2 cr. 200, cr. 201 I'TIK).

HeonpoBep:KuMocTh Kak CBOWCTBO BCTYIMBIIETO B 3aKOHHYIO CHITY Cyne0-
HOTO peIlleHNs] 03HAaYaeT HEBO3MOXKHOCTh JaIbHEUIIIEro 00XKaJloBaHUS pellle-
HUS B alleJUIAIIMOHHOM WM KacCallMOHHOM ITOPSIIKE U, CIeI0BaTeIbHO, He-
BO3MOXKHOCTh €0 OTMEHBI TUIM M3MEHEHHUs B 3ToM mopsnake. Ho B ciydae
BOCCTaHOBJICHUS TIPOITYIIEHHOTO TI0 YBAaXKUTEIbHON MTPUYMHE KACCAIIMOHHOTO

BepHyTbes B kaTanor yue6HkGBUKMBABPHESAHI KaccalMoHHOM Xayio0bl (MMpecTaBlIeH s ) pellieHne, XOTs
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OHO U BCTYMNWIO B 3aKOHHYIO CHJTY, MOXET ObITh IIEPECMOTPEHO CyIOM BTOPOI
WHCTaHILIUU.

[TocnencTBreM BCTYIUJICHUS PEllIeHUsI B 3aKOHHYIO CUITY SIBJISIETCSI TIPUOO-
peTeHue UM CBOICTBA MCKJIIOUMTENBHOCTH. DTO BbIpaXkaeTcsl B TOM, UTO TaKoe
pelieHre UCKITI0YaeT BO3MOXHOCTh BTOPUYHOTO pACCMOTPEHUS 1 pa3pelieHUs
JieJla, B OTHOLIEHUU KOTOPOTo ObUIO IMTOCTAHOBJICHO JaHHOE pellieHHeE.

B u. 2 ct. 208 I'TIK ycTaHOBIEHO, YTO TIOC/IE BCTYIUICHUS PEIICHUS B 3aKOH-
HyI0 CHJIy CTOPOHBI UM ApPYyrue y4acTBYIOILME B JeJie JIKIA, a TaKXkKe MX IpaBo-
MPEeeMHUKHU HEe MOTYT BHOBB 3asIBJISITh B Cy/Ie T€ K¢ MCKOBbIe TPeOOBaHUS U Ha
TeX X€ OCHOBaHMSIX, a TaKXKe OCIapvBaTh B JPYroM IpaXkKIaHCKOM IIpoliecce
YCTaHOBJICHHBIE CYTIOM (DaKThl M IPABOOTHOLIEHUS (T. €. 3asIBJISITh TOXIECTBEH-
HBIN UCK).

Ocoboe 3HaYeHUE ISt 00ecTieueHUsT CTAOUIbHOCTU IpaXkIaHCKUX (B LIMPO-
KOM CMBbICJIE) TPAaBOOTHOIICHUI MMEET CBOMCTBO MPeHAMIMAIbHOCTH(TIPEa-
PEelLIEHHOCTH) BCTYIMBIIIETO B 3aKOHHYIO CHJTY peliieHus . [1peronuiimaibHOCTh
pelieHrs TOHMMAETCsl KaK HeOIyCTUMOCTb 711 JIU1I, YYaCTBOBABIIUX B JeJie,
U UX MPaBOIPEEeMHUKOB OCITapMBaHUs, a ISl Cyla — MCCJIEIOBAaHUS B IPYTOM
npoiecce (hakTOB U MTPaBOOTHOIICHU, yCTAHOBJIEHHBIX BCTYIUBIIUM B 3aKOH-
HyIO CUJIy CylIeOHBIM MOCTaHOBJICHUEM Cyla OOLIEi IPUCANKIINY, apOUTpakK-
HOTO Cylla WY IIPUTOBOPOM CyJia 10 yrojoBHOMY nety. CBOICTBO MpEIOaUII-
aJIbHOCTU 00YCJIOBJIEHO OOLIMM IPaBUIOM 00 00s13aTe/IbHOCTH BCTYNMBLIETO B
3aKOHHYIO CUJTy CyIe0OHOI0 aKTa JJIsl BCeX IpakKaaH, TOJKHOCTHBIX JIUIL U Opra-
HU3al1ii, a TAKXe IOPUCIUKIIMOHHBIX OPTaHOB.

B cuny cBoiicTBa npeoauiunaaibHOCTH (haKThl, YCTAHOBJICHHbBIE BCTYTUBIINM
B 3aKOHHYIO CHJTy CY/IeOHBIM TTOCTAHOBJICHEM 10 OJHOMY IpaxkIaHCKOMY JIeIy,
HE MOTYT OCITapUBaThCSI M HE JOKA3bIBAlOTCSI BHOBD ITPU Pa30MpaTeIbCTBE APY-
TMX TpaXXTAaHCKUX JIeJ WJIM TpU TIepecMOTpe PellieHUid cyaa TepBOil MHCTaH-
LIUM B KacCallMOHHOM WJIM HAJA30pPHOM ITPOM3BOJACTBE, B KOTOPBIX YYaCTBYIOT
Te Xe JIMIa, a TaKKe TPU pa30oupaTesIbCTBE Ae/ apOUTPaKHBIM CYIOM 110 BO-
rnpocam 00 0OCTOSATEIbCTBAX, UMEIOIIMX OTHOIIIEHUE K YYacTBYIOIIMM B Jelie
JuiaM. BeTynuBiIMii B 3aKOHHYIO CUJIy TIPUTOBOP CyJa IO YTOJOBHOMY JEITy
o0s13aTesieH IS Cyla, pacCMaTpUBAIOIIETo IeJI0 O TpaXkIaHCKO-TPAaBOBBIX IM0-
CJIEICTBUSIX IEUCTBUIA JIM1IA, B OTHOLIEHUU KOTOPOTO BBIHECEH IPUTOBOP Cy/a,
110 BOMpOCcaM, UMEJIM JIU MECTO 3TU JeHCTBUSI U COBEPILEHbBI JIM OHU JTaHHBIM
oM (ct. 61 TTIK, c1. 69 AIIK, ct. 90 YIIK).
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Bonpoc 62. Onpenenennsa cyoa NEPBON MHCTaHUMM N UX BUAObI

OTBET

OnpeneeHUSIMHA Ha3bIBAIOTCSl MOCTAHOBJIEHUs cyna (Cyabu), KOTOPHIMU
JIeJIO He pa3peliaeTcs Mo CYILIECTBY, a pa3pellaloTcs JUIb OTAeIbHbBIE BOIIPO-
ChI MPOLIECCYaTbHOTO XapaKTepa B CBSI3U C pa30MpaTeIbcTBOM TIPakIaHCKOTO
nena (cr. 224 T'TIK).

[TyreM BbIHECEHUS OnpeaesieHUit cy (Cyabsi) yCTaHaBIMBAET MOMEHTBI TTPO-
LIEAYPHOTO TOpsiIKa HAYMHAsI CO CTaauu BO3OYXXIEHUSI TPaKIaHCKOTO Jieia 1
Ha MpOTSIKEHWUM BCETo TTPOM3BOJICTBA I10 Aey. B HMX, Kak U B cyneOHOM peliie-
HUU, COIEPKUTCS BJIACTHOE MPEAICcaHue B OTHOLIEHUH TTPOLIECCYaIbHOTO per-
JJaMeHTa JIeCTBUI, COBEpPIIaeMbIX YYaCTHUKAMU KOHKPETHOIO TPaKIaHCKOTO
nena. Kaxmoe onpesesieHue TpencTaBisieT coOOl IMpolieccyalbHO-TIPaBOBOM
¢akT, B CHJIy KOTOPOTO BO3ZHUKAIOT, UBMEHSIIOTCS UJIU MPeKpallaloTcs Mpolec-
cyajibHble OTHOILIEeHUsI. B ciyyasix Korma cyd (Cyabsi) OCYIIECTBIISIET MPUHY-
IUTETbHYIO peaanu3aliio MpoliecCcyaabHbIX HOPM, OTpee/ieHUe sIBJsIeTCs TIpa-
BONPUMEHUTEIbHBIM aKTOM.

OrnpezeneHnst MOTYT ObITb BBIHECEHBI Ha JIt00OI cTanmuu pa30rpaTebcTBa
Jiesia B cyJie MepBOi MHCTAaHLIMK (HaIpUMep: ompeesieHre 0 BO30YKIeHUU TTPO-
M3BOJICTBA MO JieJly, Ha3HAYeHUHM Jela K CyneOHOMY pa30upaTesibCTBy, 00 OT-
BOZIE CyIbU, O Ha3HAYEHUM SKCIIEPTU3BI, JTOMYCKe B IPOLIECC TPETHhETo JIWIIA,
3asBJISIIOIIETO CAMOCTOSTEIbHbIC TPeOOBaHMS, 1 TIPOY.).

Pa3Hoo0Opa3ue onpeaesieHU MO3BOJISIET KiAacCU(PUIIMPOBATh UX MO pa3HbIM
KPUTEPUSM — T10 CYyOBEKTY, (hOpMe U CONEPKAHUIO.

Kiaccuduuupyst onpeneneHus no cyobekraMm Ha MHIWBUIYaJbHbIE U KOJI-
JIeruajibHbIe, CJIeAyeT YYUTHIBATH ITOJOXEHMS IEMCTBYIONICI0 3aKOHOIATEb-
CTBa O BO3MOXXHOCTU PAaCCMOTPEHHUSI U pa3pelieHUs] TPakJIaHCKUX He KakK B
KOJUJIETMaIbHOM COCTaBe CyjIei, TaK U eAMHOJIUYHO cyabeil. MHauBUIyaIbHbIC
orpeieJIeHUsI Cyla TIepBOid MHCTAHIIUUM COCTABJISIIOT aOCOTIOTHOE OOJIBITMHCTBO
W MOTYT OBITh BBIHECEHBI CYIOM IE€pPBOil MHCTAHIIMU BIUIOThH JO BCTYILJICHUS
pelieHusT B 3aKOHHYI0 cuity. CrenyeT UMeTh B BUIY, UYTO C BBEICHUEM B JIeHi-
ctBue HoBoro I'TIK, HU B MUCKOBOM, HUM B 0COOOM ITPOM3BOJCTBE Cyla MEpBO
MHCTaHUMM KOJIJIETUAIbHBIX OIPeeICHII HeT, TaK KaK BCe BOIIPOCHI 31€Ch pac-
CMaTpUBAIOTCS CyIbeil eNMHOIUYHO.

ITo dopme u nopsAAKy MOCTAHOBJIEHUS OIIPEIEJICHUSI MOTYT ObITh TTOApa3-
JeJIeHBI T1a JIBa BUIA: B BUJIE OTACJIBHOTO IMPOLECCYaTbHOTO TOKYMEHTA WU B
BUJIE YCTHOTO TMpeAIrcaHus cyna (Cyabu), 3aHECEHHOTO JOCIOBHO B ITPOTOKOJI
cynebGHoro 3acefaHus. YCTHbIC (IPOTOKOJIbHBIE) OIpeaeeHUS] IPUHUMAIOTCS
110 HECJIOXKHBIM BOIIPOCaM TI0CJIe UX OOCYXXICHUSI Ma MecTe 0e3 ynajJeHUs cyna
(cynpun) B coBellaTelbHYI0 KOMHATY. B TakoM ciiydae B MpOTOKOJE CyleOHOro
3acelaHusT YKa3bIBAIOTCSI BOIPOC, TI0 KOTOPOMY BBIHOCUTCSI OMpeneieHue, Mo-

BepHyTbCA B kaTanor y4ebHUKABIBEMOROTRATPPBIM Cy/l TIpUILIe] K CBOMM BbIBOJIAM, JTAETCSl CChIIKA I1a 3aKOH,
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a Takxe MocTaHoByieHUe cyna. Takue onpenesieHus: B TEOpUU rpaxkaHCKOTO Tpo-
11eCCyabHOTO TIpaBa Ha3bIBAIOT YCMHbIMU, XOTSI 3TOT TEPMUH HE COBCEM BEPHO
OTpakaeT XapaKTep JTaHHBIX OTpeeSIeHUI, TTOCKOJIbKY OHUM 3aKPEILISIOTCS TTUCh-
MEHHO.

OnpeneneHus cyna MepBoil MHCTAHIIMU MO ColepXaHUIo (1Lieih) WIA 1O
XapakTepy BO3ICHCTBYS Ha pa3BUTHE Mpoliecca To ey MOTYT ObITh Tpe/CTaB-
JIEHBI B TISITU BUAAX: MOATOTOBUTEIbHBIC, MpeceKaTebHbIE, 3aKTI0UUTEIbHBIC,
BOCTIOJIHUTEJIbHBIE U YACTHBIE OTPEIEICHMUSI.

Tlooezomogumensble — TaKue ONpeneeH s, IeJb KOTOPbIX COCTOMT B MOJTO-
TOBKE JIeJ1a K CyIe0HOMY pa30rpaTesibCTBY, KOTOPbIMUA pa3pellaloTcsi BO3HUKaA-
JolllMe B TeYEHUE BCETO pa30MpareIbCcTBa YaCTHBIE TPOLIeCCyalbHbIE BOIPOCHI,
CBSI3aHHBIE C HOPMAJIbHBIM Pa3BUTHEM TIpoliecca U o0ecrieYeHMeM BbIHECEHUS
3aKOHHOTO U 000CHOBAHHOTO CyneOHOTO perieHusl. [IpruMepbl TOArOTOBUTE b=
TIBIX OTIPEJIEICHUIA: O TIONTOTOBKE Jiejia K cyneOHOMY pa3oupatenbcTBy (cT. 147
I'TIK); o npousBonctse akcrepTussl (cT. 79 I'TIK) u npou. Takue ornpeneneHust
MOTYT OBbITh TTOCTAHOBJIEHBI IO OKOHYAHUST pa30MpaTe/ibCTBa Jeia.

IIpecexamenvrbie oTipeiesIeHUs XapaKTepU3YIOTCSl TeM, YTO OHM TIPETSITCTBY-
0T BOBHMKHOBEHUIO TIpoliecca IMo ey WIM MpeKpallalT MPOU3BOJCTBO I10
JieJly, KOT/ia OTCYTCTBYIOT 3aKOHHBIE OCHOBAHUSI JIJIsI BO3OYXIEHUS Aesia U Cy-
JIeOHOro paszouparesibCTBa.

3akaouumensvhble (3aBepuialollllie MPOLEcC) OMNpeaesieHus 3aBepuialoT
MPOU3BOJCTBO B cyle TepBoit MHcTaHUMU. OCHOBaHUEM JJIs1 BbIHECEHUS
3aKJIIOUUTEIbHBIX OTpEAeIeHUI MOXET ObITh BOJIEU3bSIBJICHUE CTOPOH, CBSI-
3aHHOE C yperyJvMpoBaHUEM CIopa CTOpOHaMU 0e3 BbIHECEHMSI CyneOHOro
peluieHUs (OTKa3 OT MCKa, MpU3HAHME MCKa WJIM MUPOBOE COTJAlleHUEe —
cr. 39, 220 T'TIK). Ilpu orkase ucTiia OT MCKa MPOU3BOACTBO IO ey MOA-
JIEXKUT TIpeKpalieHUIo.

Bocnoanumenshoie onpeneneHus: BBIHOCATCS C LIEJNbIO YCTPAHEHUS pa3ivy-
HBIX MPOLECCYAIbHBIX YIYILIEHUN CO CTOPOHBI Cyla, TPEOYIOIIMX BOCTIOJHEHUS
NENCTBUIA 10 KOHKPETHOMY TpaxknaHCKoMy ney. K HUM oTHOCSITCSI orpenese-
HUSs1 00 MCTIpaBIEHUH OMUCOK U SIBHBIX apudmMeTrdeckux omnbok (ct. 200 I'TIK),
0 pazbsicHeHuu conepxanus pemeHus (cr. 202 I'TIK), 06 nHaekcanuu mpucyx-
JNEeHHbIX JeHexXHbIX cyMM (cT. 208 I'TIK), 06 oOpauieHuu pelieHust K HeMeIIeH-
Homy ucnosiHeHuto (ct. 212 T'TIK) u np.

Yacmusle onipeniesieHs, Kak MPaBWiIo, He pa3pellaloT MpolecCyabHbIX BO-
MPOCOB, a HOCAT MpeaypeauTebHBIN XapakTep. Eciu B iporiecce pazoupaTeiib-
CTBa Cy/l YCTAHOBUT HapYILIEHUS] 3aKOHHOCTU B JESTEJIbHOCTA OpraHu3aluuii 1
WX PYKOBOAMTEJICH, OH BBIHOCUT YaCTHOE OIpe/e/ieHre W HaIpaBJisieT ero Ko-
MU0 COOTBETCTBYIOLIEMY TOJKHOCTHOMY JIMILY WJIM OpPraHy JUuisi IPUHSITUSI Mep
10 YCTpaHEHMIO OOHApYXKeHHBIX HapYIIEHW 3aKoHa. B TeueHue Mecsiia co nHs
MOJYYEHUsT KOMUU YACTHOTO OMpeleseHUs] apecar AOKEH COOOLIUTh Cymy
O TIPUHSATBIX Mepax.

POCH! 4N8 NOOATOTOBKK K 3K3aMEHY

Bonpoc 63. 3ao4Hoe Npon3BOACTBO — YMNPOLLEHHbIN NOPSO0K
cynebHoro pasbupartenscrea

OTBET

®OenepanbHbiil 3akoH 0T 30 HO6pst 1995 T. «O BHeCeHUW U3MEHEHMIA U 0~
noTHeHu# B ['paxkmaHckuit mporieccyanbHbiil koneke PCOCP» yupenun B poc-
CHIICKOM TIpaXkIaHCKOM IIpoliecce 3a0uHoe mpou3BoAacTBo. B HoBom I'TIK PO
3209YHOMY MPOM3BOACTBY OTBeIeHa TI. 22, MO3BOJISIONIAs CylAy paccMaTpuBaTh
HCKU B YIPOILEHHOM MOPSAKE. YIPOIIeHNe TTopsaKa CyA0POU3BOICTBA CBSI-
3aHO C OTCYTCTBHMEM OTBETYMKA: OH He BBICTYIMAaeT B CyleOHOM 3acelaHuu, He
3asBJISIET XOMATalCTBa, HE OCTapuBaeT yTBEPXIeHUI ucTHa u T. . HesiBka
HCTIA B CYI TaKUX MPOLECCYATbHBIX TTOCIEICTBUI HE CO3/IaeT.

3a04YHBIN MOPSAAOK pa3pelieHus Ae AOIMYCTUM JIMIIb 10 JeJdaM MCKOBOTO
npousBozacTBa. Ocoboe TTPON3BOACTBO M TTPOU3BOMICTBO IO JiejiaM, BO3HUKATO-
UM U3 IMyOJIMYHBIX IIPABOOTHOIIIEHU, TI0 TTpaBUjIaM 3a09HOTO MPOM3BOACTBA
He paccMaTpUBAIOTCs. 3a0UHOE TIPOU3BOJICTBO IO CYIIECTBY MCKITIOYAET COCTSI-
3aTeIbHOCTh CTOPOH B TIPOIIECCE.

Takum oOpa3oM, 3a04HOE MPOM3BOICTBO MOXHO OTIPENENIUTH KAKYCHAHO0G-
JNeHHbLI 3aKOHOM NOPsI00K nposedeHuss cy0ebH020 3acedanusi U blHeCeHUs pe-
WieHUsl N0 UCKY 8 OMCYmMCmaue 0omeemuuxa npu 00:3ameabHom co2Aacuu ucmuyd.

JIefCTBYIOIIMI 3aKOH TIPY pa30MpaTeIbCTBe MPaXkIaHCKOTO Jiejia TI0 TTpaBu-
JIaM 3a09HOTO MPOM3BOJACTBA TMpeayCcMaTpUBaeT HaJIMYUE TPeX 00sI3aTeIbHBIX
OCHOBaHUM (YCJIOBUIA).

IMpu HecobmoOmeHNM JIIOOOTO M3 YKa3aHHBIX YCIOBMII 3a04HOE TTPOM3BOI-
CTBO HETMPaBOMEPHO. B yacTHOCTH, HE3aKOHHO 3a09HOE Pa3oMpPaTeIbCTBO Nejia
B CJICAYIOIIMX CITy4asiX: a) HesBKa OTBETYMKA B Cy/I BbI3BaHA YBAKUTEJIbHBIMU
MPUIMHAMU, U JaHHOE OOCTOSITEJIbCTBO M3BECTHO CyIy; 6) OTBETYMK B CYI He
SIBUJICSI, HO TIPOCHJT PACCMOTPETH JIEJIO TIO CYIIECTBY B €r0 OTCYTCTBUE; B) OT-

i BETUUK B Cyd HE IBUJICA, HO B 3aC€OAaHUM IMPUCYTCTBYET €ro IpeacTaBUTCIIb,

I) B cymeOHOe 3aceqaHue 0e3 YBaXKMTEJIbHBIX MPUYMH HE SIBUJICS HE TOJBKO
OTBETYMK, HO U UCTEII.

CornacHo 4. 2 cr. 233 I'TIK BbIHECeHME 3a0YHOTO pEelIeHUS TOITyCKAeTCsl U
TOTJa, KOrma B MpoIecce YYaCTBYIOT HECKOJIBKO OTBETYMKOB, HO BCE OHM He
SIBUJIMCh B CyI HO HEYBaXXHUTEIbHBIM MpUunHaM. KoHeuHo, Takoe mojioxkeHue
JOMYCTUMO JIUIIb B OTHOIIEHUM TMACCUBHOTO (haKyIbTaTUBHOTO COYYacTHs,
KOTZa 3asiBieHHbIe MCKOBbIE TPeOOBaHUSI MOXHO PacCMOTPETh M Pa3pellnTh
M30JIMPOBAHHO JpyT OT Apyra. [Ipy 06s13aTeIbHOM MaCCUBHOM COYYacTUM He-
sIBKa KOTO-JIMOO M3 OTBETYMKOB 1O HEYBAXXHUTEIbHONM MPUYMHE HE daeT TpaBa
Cyly pa3bupath IeJI0 B TIOPSIAKE 3a09HOTO TIPOU3BOICTBA.

ITpu paccMOTpeHMH Jea B TTOPSIIKE 3a09HOTO TTPOU3BOACTBA CY/l TIPOBOIUT
3acefaHue B OOILIEM IOPSIIKE, MCCIIEAyeT ToKa3aTeJIbCTBA, MpeACTaBIeHHbIe

BepHyTbCA B kaTanor y4ebHMKOB 1 MOHOrpadumn
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JIM1IaMU, YYaCTBYIOIIMMU B JeJie, YUUTHIBAET MX AOBOABI U MPUHUMAET pellie-
HHE, KOTOpoe MMeHyeTcs 3a09HbIM (cT. 234 T'TIK).

B Havane cyneGHOro 3acegaHusl Cy/bsi pa3bsiCHSIET SIBUBILIEMYCS UCTILY €ro
MpaBo Ha pa30MpaTesIbCTBO Aejia B MOPSAKE 3a04HOT0 NTPou3BoACTBa. JlaHHOe
MpaBoO HEMPEMEHHO peau3yeTcs Mpu HesiBKe OTBeTYuKa B cyd. [1pu cornacuu
HCTLA CYIl BBIHOCUT MPOTOKOJIBHOE OTpeesieHre O 3a04HOM pa30upaTebCTBe
JMAHHOTO MCKAa; €CJIA UCTel] He COIJIaceH, Cyl 00si3aH OTJIOXUTh pa3dupaTelib-
CTBO Jie/1a M 3aHOBO BbI3BaTh OTBETUYMKA.

B 3a04HOM TTPOM3BOACTBE UCTEI] OTPAHUYEH B CBOMX CYObEKTUBHBIX TIPaBax
CBOOOJHO pacMopsKaTbCsl OMpPeNeIEeHHBIMU TPOLIECCYaTbHBIMU CPENICTBAMU.
OH He MOXeT U3MEHSTh 3JIEMEHTHI MCKa 1 YBEJIMUUBATh pa3Mep UCKOBBIX Tpe-
OoBaHuii. B Tex ciyyasix, Korna B 3a04HOM MPOU3BOJCTBE UCTEI] XKeJlaeT u3Me-
HUTb TIPeIMET WIM OCHOBAaHME MCKa, a TAKXKE YBEJIMUUTD LIEHY UCKA, CYIbs 008~
3aH OTVIOXKHUTh pa3dMpaTebCTBO /iejla U BHOBb BbI3BaTh B CylAeOHOE 3aceqaHue
oTBeTuMKa. MI3MeHeHue 371eMeHTOB WX 1IeHbl UCKAa TOMYCTUMO B CY/Ie TOJIbKO
B MPUCYTCTBUUM OTBETUYMKA.

CynebHoe 3acefiaHue B 3a0YHOM MPOU3BOACTBE CTPOUTCS TaK Xe, Kak U B
COCTSI3aTeJIbHOM CYIOTIPOU3BOJICTBE, 3a UCKIIOYEHNEM BBIlIEHA3BAHHBIX OCO-
6eHHocTeit. EcTecTBeHHO, UTO Cyll B UCCIENOBAHUYU OOCTOSITEIBCTB Jejia Orpa-
HUYEH J0Ka3aTeJbCTBAMU, UMeIoIIMMUcS B feie. OH yYUTHIBAET TOBOJBI U XO-
JnaTaiicTBa 00eUX CTOPOH, KOHEYHO, B OCHOBHOM 3TO OyayT MaTepualibl UCTLA.
Marepuasibl OTBETYMKA B JieJie CYILIECTBYIOT B BUIIE TOKYMEHTOB, OObsICHEHUI
WJIN BELLUEH.

Taxoli mopsiIOK He BIOJHE 00ecreunBaeT 0ObEKTUBHOCTh U BCECTOPOHHEE
BBISICHEHUE JACHCTBUTEIBHBIX 00CTOSITENIBCTB JIeNia, CIIOPHBIX MPABOOTHOIIEHU
CTOPOH, HO OH 1iejiecoo0pa3eH M HYXEH, MOCKOJIbKY AUCUMUIITIMHUPYET OTBET-
YHKa, TMOBBIIIAET €r0 OTBETCTBEHHOCTh 32 COOCTBEHHOE MOBENEHUE U CIOCO0-
CTBYET CBOEBPEMEHHOMY DPa3pelIeHUI0 TPAKAAHCKUX [E.

CynebHoe 3aceilaHue 3aKaHYMBAETCS] BBIHECEHUEM PEellIeHUsI, KOTOPOe 3aKOH
Ha3bIBaeT 3a04YHBIM.
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Bonpoc 64. 3ao4Hoe pelleHre
OTBET

3ao4Hoe pemiene — BUII CyIeOHOTO MOCTAaHOBJICHUS, TPUHUMAEMOTO CY-
JIOM TIEPBOM MHCTAHIIMM Y MUMEIOIIETO TaKylo e CTPYKTYpY, KaK U pelleHus,
BBIHOCUMBIC B COCTSI3aTeIbHOM TPakIaHCKOM Tpoliecce. B cooTBeTCTBUM CO
ct. 198 I'TIK ero cogepxxanue moapasaeseHo Ha BBOIHYIO, OMKCATEbHYIO0, MO-
TUBUPOBOYHYIO U PE30TIOTUBHYIO YaCTH.

CBoeobOpa3ue JaHHOTO aKTa MPaBOCYAMS OTPAKEHO YK€ B er0 HauMeHOBa-
HUU: 3a0YHOE pellleHre. B omucaresbHOI YacTy cyl 00s3aTeIbHO OTMEvaer,
YTO JEN0 PacCMOTPEHO 0e3 OTBETYMKA M COOJNIOAEHBI yKa3aHHBIC BBILIE TPU
YCIIOBUSI TTIPAaBOMEPHOCTH 3a0YHOTO IMPOU3BOICTBA.

B MOTMBHMPOBOYHOI YacTH pellleHus Cyl, KaK MpaBUJIo, U3JIaraeT CyTh pa3-
GupaeMoro criopa o TIpaBe CO CJIOB MCTIA U aHATU3UPYET B OCHOBHOM JTOKa3a-
TeJbCTBA, COOOPaXKeHMS U TOBOABI MCTIA. B Tex cimydasx, Korna HessBUBIIUMCS
OTBETYMK TMPENCTaBWI TTMCbMEHHBIE WIM BeIlleCTBEHHBIE TOKa3aTeIbCTBA TMO0
MMCbMEHHOE OOBSICHEHHWE, OHM 00513aTe/IbHO YUMTHIBAIOTCS CYIOM.

B pe3onoTHBHOM YacTH pelieHMs Cyl He TOJbKO M3jaraeT pa3pellieHHbIe
1M 3asIBJIECHHbIE TPEOOBaHMS U pacIipeie]IeHHbIe CyIeOHbIE PacXO/Ibl, HO U yKa-
3BIBaET MPaBO, CPOK U TOPSIIOK KACCAIMOHHOTO WM ane/UISIIMOHHOTO 00XKa-
JIOBAHMSI pEIICHUSI.

Komuu 3a0uHOTO pelieHns cyaa BBICBUIAIOTCS OTBETYUKY M UCTILY, HE TIPU-
CYTCTBOBaBIIIEMY B CyIeOHOM 3acelaHW U TIPOCUBIIEMY PacCMOTPETH NIEI0 B
€ro OTCYTCTBHE, HE TTO3IHeEe YeM B TeUeHWE TPEX THEW CO THS MPUHSITUS 3a04-
HoOro peleHus ¢ yBemomueHueM (ct. 236 T'TIK).

B cr. 237 T'TIK 3akoHOmaTesib OIpeneIl ABa CPOKa M TTOPSIIKa 00XKaI0BaHMS
3a0YHOTO PEIIEHHS: @) CTIEIIMATbHBINI, TOIBKO JJ1sT OTBETYMKA, — 7 AHEH, B CYII, TIpU-
HSIBILWIA 3a09HOE perrenne; 6) 10 mHeit — 11 KacCalMOHHOTO WY aIleJUITIIUOHHO-
ro 00KaJTOBaHUS B BBIIIECTOSIINI Cy/ KaK JJIS UCTIIA, TaK W JJI oTBeTunKa. [Tpu
5TOM MCTEIl BIpaBe 00PaTUTHCS TOJBKO ¢ KaCCAlIMOHHOM Kajio0oii B 10-THEBMbIi
CPOK B BBILIECTOSIIINI CYl TIPU HEYTOBJIETBOPEHHOCTH BHIHECEHHBIM PEIIEHUEM,
OTBETYMKY e TIPENOCTaBJICH CPOK 7 THEM co AHS BpYUYeHUS eMy KOITUU 3TOTO pe-
IIeHMsI Ha 00pallieHure ¢ 3asIBJIEHHEM 00 OTMEHE 3209HOTO PEILIEHUS B CYII, TIPUHSIB-
ILIWIA TaHHOE perreHue, win 10 qHell Ha momady KacCallMOHHOM (aIle/UISIIIMOHHOM )
>KaJloOBI B BBIIIECTOSIIITNI CY/I.

Ecnu orBeTuMK oOpaiiaeTcs ¢ 3asiBJI€HUEM B Cyl, IPUHSIBIIUNA pellIeHUe 10
JeNy B TIOPSIIKE 3209HOTO TTPOU3BOJICTBA, TO OH 00513aH T0Ka3aTh YBAXKUTEb-
HOCTh TIPUUYMHBI €70 HESIBKM B CyIeOHOE 3acenaHne, a TakKe MPEeNCTaBUTh J0-
Ka3aTeJIbCTBa, KOTOPbIE MOTYT MOBJIMSATH Ha COIepXKaHKWe TTPUHSITOTO 32a04HOTO
pelIeHus.

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumi
http://y4ebHmkn.nHpopm2000.pd/uchebniki.shtmi
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Bonpoc 65. CywHoCcTb Cyaonpomn3BoacTBa no Aenam,
BO3HUKAOLLMM U3 MyBSINYHBLIX MPaBOOTHOLLEHWI

OTBET

CyIlIHOCTb CyIOIPOM3BOJICTRA T10 JIeIaM, BO3HUKAIOIIUM 13 ITyOJIMYHBIX Mpa-
BOOTHOIIIEHUI1, COCTOUT B €T0 CAMOCTOSITEJILHOM TpolieccyanbHOi (hopMme, uMe-
IOLLEH OTpeleIeHHbIe Pa3Inyusl ¢ UCKOBBIM 1M OCOOBIM IPOU3BOACTBAMU. DTa
Pa3HOBUIHOCTB I'PaKIaHCKOM MpolieccyanbHO (hOpMbI, 00YCIOBICHHAs TTPaBO-
BOI MPUPOIOii paccMaTpUBAaEeMBbIX JIeJI, 3aKpeTuIeHHBIX B cT. 245 I'TIK, npencras-
JigeT coboii crienrduieckyo GopMy CyneOHOro KOHTPOJISI 3a JIesITeIbHOCTBIO
OpraHoOB I'OCYIapCTBEHHOTO YIIpaBJIeHUs. - YKa3aHHbIE JeJla CYIIeCTBEHHO OT/IU-
YyaloTcs APYT OT Apyra, Mo Bce OHM, KaK 00 3TOM YETKO 3asiBJIeHO B cT. 246 I'TIK,
paccMaTpUBAIOTCS M pa3peliaroTcs Mo OOIIMM MpaBuiaM MCKOBOTO MPOU3BOI-
CTBa, HO C HEKOTOPBIMU OCOOEHHOCTSIMU.

['TIK P® omnpenaenser mopsiiok MPOU3BOICTBA I10 JIejiaM, BOSHUKAIOLIUM U3
MyGJIMYHBIX TIpaBoOoTHOIIeHUI (roapa3men 111, tr. 23-26).

K takum nenam I'TIK P® otHocuT, B YaCTHOCTH, JeJia 110 3asiBJIEHUSIM 00
oCIapuBaHUU pelIeHUI U nelicTBUi (0e31eiCTBUS) OPraHOB rocyaapCTBEHHOM
BJIACTHA, OPTAaHOB MECTHOTO CaMOYIIPaBJIE€HMS, TOJKHOCTHBIX JIMILI, TOCyaap-
CTBEHHBIX U MYHULIMNAJIbHBIX CayXamux (cT. 245, . 25).

[TIK P®, B otsinume ot I[TIK PC®CP u 3akona P® or 27 anpens 1993 r.
«O06 o0xamoBaHUU B CyI NEHCTBUI 1 pellleHUIi, HapyIlIaloIIKX MpaBa U CBOOO-
Ibl TpaXIaH», HE MOIYCKAeT BO3MOXHOCTU OCHAapUBaHUS B MOPSAKE MPOU3-
BOJICTBA M0 JieJIaM, BOZHUKAIOIIUM U3 TTyOINYHBIX MPABOOTHOIIEHWIA, peleHni
U AecTBuUii (0e30eCTBUS ) yUPEKIEHUM, IPEANPUITUI, OpraHu3aluii, uX o0be-
JWHEHWI 1 00IIeCTBEHHBIX 00bennHeHnit. CiienoBaTesibHO, ¢ 1 deBpas 2003 1.
neia 00 ocriap¥BaHUU peleHUI 1 NelcTBUi (0e31eiCTBYS) yUpeXIeHUH, TIpe/-
MPUATUIA, OPTaHU3ALMI, UX 00bEIMHEHUI 1 OOIIECTBEHHBIX 0ObeIMHEHU I JOJT-
JKHBI pacCMaTpUBaThCS MO MpaBUJaM MCKOBOIO MPOU3BOICTBA, B TOM YMCJE C
cobuoieHreM OOLIMX TIPAaBWJI TOJACYIHOCTH, Kak JieJia Mo CIopaM O 3alluTe
CyOBEKTMBHOTO MpaBa.

OO1IMM JUIsT BCEX JIeJ1, BO3HUKAIOIIMX U3 ITyOIMYHBIX IPAaBOOTHOILICHUH, SIB-
JISIETCSI TO, YTO OHU CBSI3aHBI C AESITEIbHOCTBIO PA3JIMYHBIX YIIPaBIEHUYECKUX
CTPYKTYp JUOO C paGoTOi pa3IMYHBIX JOJLKHOCTHBIX JIUII, TOCYIapCTBEHHBIX
OpraHoB WJIM OPraHOB MECTHOTO caMoyIpasieHus. B naHHoM ciydae cyn pac-
cMarpuBaeT KOH(JIMKT, BOSHUKILUIA B IyOJIMYHO-IPABOBBIX OTHOILIEHUSIX; 3[1ECh
HET MecTa criopaM O MaTepuajbHOM mpaBe. Eciu xe npu nomaye 3asiBIECHUS
Cyll YCTAHOBUT HAJIMYME CTIOPa O TPAXKIaHCKOM, TPYIOBOM, CEMEMHOM WJIM NTHOM
MaTepuaJbHOM IIpaBe, MOABEAOMCTBEHHOM Cydy, TO CYIbsl HOJKEH OCTaBUTH
3asBJecHUE 0e3 NBUKEHMSI U Pa3bsSICHUTH 3asiBUTENIO, coracHo cT. 247 TTIK,
0 HeoOXoauMOCTH 0(OPMIICHUST UCKOBOTO 3asIBJICHMUSI.

pm2000.pdh/napisat-diplom.shtml
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B ckaapIBalommxcs B CyA0NPOU3BOICTBE IOPUANIECKUX OTHOIIEHUSIX 005~
3aTeJIbHO YYaCTBYIOT OpraH yIpaBJieHWs, ero HOJKHOCTHOE JIMIIO WM CITyXKa-
LM — C OMHOM CTOPOHBI, M ITpaxkIaHUH WX OpraHu3anusi — c apyroit. OHu
MPOTUBOIIOCTABJIEHBI IPYT APYry KOH(MIMKTHON CUTyallleil, U MpeIMeTOM MX
YCTpPEMJIEHUI CTyXaT CyObEeKTUBHBIE MpaBa IpakdaHUHA.

PaccMaTpuBasi Takue CIIophbl, Cyl OCYIIECTBIISIET IPSIMOM KOHTPOJIb 32 aKTa-
MM WCITIOJJHUTEJBbHOM BJIACTH, 3a COOMIOJEHUEM 3aKOHHOCTU B AESATEIbHOCTU
OPraHoB IPEACTABUTEIbHOM U UCITOJTHUTEIbHOI BIaCTH, OOIIIECTBEHHBIX 00be-
TWUHEHUH, a TaKXe JOJDKHOCTHBIX JIML, TOCYTapCTBEHHBIX U MYHUIIMTATbHBIX
cayxamux. OcyliecTBiaeHue cyleOHOro KOHTPOJIS 3a AesITeIbHOCThIO yKa3aH-
HBIX CyOBEKTOB ITO3BOJISIET BBOAUTH OTIEIbHbIE OTPAHUYEHMSI Ha peaan3aluio
VMU TIPUHIKIIA TUCITO3UTUBHOCTH, €CJIM MPU 3TOM HApYyIIAIOTCS 3aKOHHBIE
MpaBa, CBOOOIBI M MHTEPECHI APYruX Jull. BooOIe, cyn KOHTPOJIUpPYeT 3aKOH-
HOCTb Pa3IMYHBIX YMPABICHYECKUX aKTOB HE TOJHKO B JAHHOM BUIE IMPOU3-
BOJICTBA; HalpuMep, B UICKOBOM IMPOM3BOACTBE MOIYT pacCMaTpUBAThCs JAeja,
CBSI3aHHBIE C HE3AKOHHBIM YBOJIbHEHHEM paOOTHUKOB. [1pu pazdupaTenbcTBe
B 0COOOM TPOM3BOACTBE XXaJI00 Ha HOTapuajbHbIE AEWCTBUS MO0 HA Hempa-
BUJIBHOCTh aKTOB TPaXXJAHCKOTO COCTOSTHUSI CYl HEIPEMEHHO KOHTPOJUPYET
MPaBOMEPHOCTh NESITEIbHOCTH COOTBETCTBYIOIIMX YIPABIEHUYECKUX OPTraHOB.
Ho KOHTpPOJIb, OCYIIECTBISIEMBIN CYIOM MPU PACCMOTPEHUM U pa3pelieHUN e
HWICKOBOTO M 0COOOT0 IMPOMU3BOJCTBA — HE CAMOCTOSITEJIbHOE ITPOU3BOJCTBO, HE
SIBJISIETCSI OCHOBHOM 3amayeii cyneOHOM I0pUCIUKIIMY U HE CBSI3aH C MIPUHSITH-
€M aKTOB OpraHaMM UCIOJHUTEIbHON BIACTU U MX NOKHOCTHBIX UL, MHBI-
MM CJIOBaMHU, B JiejIaX, BOZHUKAIOIIMNX U3 ITyOJIMYHBIX TPABOOTHOIICHUH, 3a1a-
YU Cy[a 3aMBIKAIOTCSI Ha IPOBEPKE IMTPABOMEPHOCTH YIPABIEHYECKUX aKTOB, U
Cyll MOXET UX U3MEHSTh WU OTMEHSTh.

AHanmu3 mpaBoBbIX HOpM TI. 23-26 I'TIK mo3BojsieT BBIAETUTh XapaKTep-
Hble YepThl (0COOEHHOCTH), CBOMCTBEHHBIE pacCMaTPUBAEMOMY BHIIY CYIOIPO-
W3BOJICTBA.

Kak 1 B KICKOBOM MPOU3BOACTBE, Cyl pacCMaTPUBAET JeJia, BOSHUKAIOIINE
W3 MYOJIMYHBIX MPABOOTHOIIEHUI, HA OCHOBAaHUH 3asIBJICHUS 3aMHTEPECOBAH -
HOTO JIlia, B KOTOPOM JOJIKHBI ObITh YKa3aHbl pellieHus, aeiicTBus (0e3neii-
CTBUE) COOTBETCTBYIOILIETO CyObEKTa OpraHa yrpaBJieHUsI, KOTOpbIe MPUBEIN
K HapylIeHUIO MpaB U cBOOOI (M3MUECKOTro JIMIa WIM OpraHu3ali U KOTO-
pbIE TOJDKHBI OBITH TPU3HAHBI HE3aKOHHBIMU.

OO6pallieHre 3aMHTEPECOBAHHOTO JIMLIA B BBIIIECTOSIIIMI B TIOPSIIKE TTOTYM-
HEHHOCTHU OpraH WIM K JOJDKHOCTHOMY JIMILY HE SBJSIeTCS 00sI3aTeIbHBIM
ycJIoBUeEM Uil ogauu 3asiBiaeHust B cyn (ct. 247 I'TIK). B naHHOM cityyae ot
oOpaTuBIIErocs K cyay ¢ NMPOCHOOH O 3allyMTe HapyLIEHHOro IpaBa JUIlla He
TpebyeTcsi JocyaeOHOro Mopsaka yperyanpoBaHUs CIiopa.

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumn
http://y4ebHunkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 66. O6L1as xapakTepucTika 1 cocTas
0coboro npon3BoACTBa

OTBET

Oco00e MpPoM3BOACTBO — 3TO ONWH U3 BUAOB TPaXIaHCKOTO CYTONPOU3-
BOJICTBa, B KOTOPOM PacCMAaTpHMBAIOTCS Jeia, CBSI3aHHBIE C TOATBEPKICHUEM
HaJIM4IUSI WU OTCYTCTBUS IOPUINYECKUX (DAKTOB WJIM OOCTOSITENIBCTB, MMEIO-
IIIMX MpaBooOpa3sylolee 3HaUeHUE UTSI BOSHUKHOBEHUSI, U3MEHEHMSI WM TIpe-
KpallleHUsT UTSl 3aMHTEPECOBAHHOTO JIMIa MaTepHUabHO-TIPAaBOBOTO CTaTyca,
6O TIOATBEPXKICHUST TTPABOBOTO TOJIOXKEHUST 0OpaTUBIIETOCS K cymy hU3M-
YECKOTO JIMIA OTHOCUTEIBHO APYTOTO I0PUANYECKOTO MU (DU3MUYECKOTO JIMIIA.
DT0 6eCCrOpHBIi BUI CYIOMPOU3BOICTBA.

Hcxonms 3 TaHHOTO OTpene/IeHUsI, MOXXHO OTMETUTh, YTO CYIIHOCTh 0CO00-
TO MPOM3BOJICTBA 3aKJTIOYAETCS B 3alllMTE IOPUANIECKUX MHTEPECOB MyTEM yC-
TaHOBJICHUS IOPUINIECKUX MJIU J0Ka3aTeTbCTBEHHBIX (PAKTOB, a TakKe TOJ-
TBEPXXICHUS TTPABOBOTO TMOJIOXEHUS (DPU3MUECKOTO JIMIAa OTHOCUTEIBHO APYTUX
CyOBEKTOB I'paXkIaHCKUX MPaBOOTHOIIEHMI TIPU OTCYTCTBUM CITOpa O TpaBe.

B mopsinke 0co6oro Mpou3BOACTBA YCTAHABIMBAIOTCS IOPUINYECKHUE U T0Ka-
3aTeIbCTBEHHBIE (DaKThl, a MHOTIA JIEIAeTCs BBIBOI O TIPABOBOM CTaTyCe Ipax-
JMaHWHA WY PElIaloTcs APYyTre TPaBoOBbIe BOIPOCHI (Ha OCHOBAHMH YCTAHOBJICH-
HBIX (DaKTOB, HAIIPUMED, TPAXKIAHNH MTPU3HAETCS OE3BECTHO OTCYTCTBYIOLIM VT
HeIeeCITOCOOHBIM, pelllaeTcs BONPOC O Tepeiade UMYIIEeCTBA B COOCTBEHHOCTD
rocyaapcTsa u T. 11.).

IIpu paccMOTpeHUM ieJ1 0COOOTO TIPOM3BOACTBA HEJTb3s OAHOBPEMEHHO TIOM-
TBepKIaTh HaJIMuue (pakTa ¥ MPaBo 3aMHTEPECOBAHHOTO JIMIIa, KOTOPOE BHITEKA-
eT U3 JaHHoro ¢akra. [1oaToMy, eciii Tpy PacCMOTPEHKH Jeia 0COOOTO TTPOU3-
BOJICTBa BO3HMKAET CIOP O MPaBe, MOABEAOMCTBECHHBIN CyaM O0IIIel IOpUCIUKIINY,
CyI OCTaBJISIET 3asiBJieHUE 6€3 pacCMOTPEHUS M Pa3bsICHSET 3aMHTePECOBAHHBIM
JIMLIAM, YTO OHU BIIPABE MPEIbsIBUTH MCK HA OOLIMX OCHOBaHUsIX (4. 3 cT. 263 I'TIK).

J1;1s1 0co60ro MpOM3BOACTBA XapaKTePHO TO, UTO IOPUIMYECKAsT 3aMHTEPECO-
BaHHOCTD 3asiBUTEJISI UMeeT 3HaYeHHe TIPEANOChIIKY TIpaBa Ta CyIeOHYIo 3alu-
Ty. B OTHOIIIEHUM OTHETbHBIX KaTeTOPHIiA eI 0COOOTO MPOM3BOICTBA 3aKOH YeT-
KO OTpelelisieT KPyr 3aMHTEPECOBAHHBIX JIUII, IO 3asiBICHUIO KOTOPBIX MOXET
OBITh BO30YXIEHO CYyIOMPOM3BOACTBO (cT. 265,269,281, 287,290,294,297, u. 1
ct. 302, 9. 1 c1. 310, 9. 2 ct. 313 I'MIK,, 9. 2 . 3 ct. 225 T'K).

CocTaB JIMII, YYaCTBYIOIIMX B OCOOOM MPOU3BOJICTBE, OTIIMYACTCS OT COCTaBa
JIMII, Y9ACTBYIOIIUX B ICKOBOM MPOU3BOACTBe. [T0CKOBKY B IeIax 0co60ro mpo-
M3BOJICTBA OTCYTCTBYET CITOP O TPaBe, TO HET ¥ CTOPOH (MCTILIOB M OTBETIYMKOB), 1
TPETHUX JIUII. YUaCcTBYIOT TOJIBKO 3asIBUTENIM W 3aMHTEpeCOBaHHbIe JInia. [1poKy-
pop, a TaKKe TOCYIapCTBEHHbIE OPTraHbl MOTYT MPUHUMATD y9acTHe B paCCMOTpe-
HHMHM JIeJT 0COOOTO MPOM3BOICTBA, a MPKY PACCMOTPEHUM HEKOTOPBIX, YKa3aHHBIX

B 3aKOHE KaTeropuii el UX y4acTue B JieJie SIBJIsSieTCsl 00si3aTesibHbIM (CT. 273,
278, 284, 288, 304 T'TIK).

IIpu paccMOTpeHNU HEKOTOPBIX KATETOPHUii e/l B MOPsIIKE 0COOOTO TTPOU3-
BOJICTBA HEMTPEMEHHBIM YCJIOBUEM ISl TIPUHSITUS CYJIOM 3asIBJICHUs 3aKOHOa-
TeJIb CTABUT yKa3aHUE 3assBUTEJIEM OOCTOSITENIbCTB, SIBJISIOIINXCS OCHOBAaHUEM
IUIS1 pa3pelieHus Jieja 1o CyLIECTBY 3asiBJICHHOM MpOChObI JuIIa.

B 3aBUCUMOCTH OT XapaKTepa IMOJIeXaIllero paCCMOTPEHMUIO Jiejia B 3asiBJie-
HMM JIOJDKHBI ObITh YKa3aHbl OMpeeieHHbIe 00CTOSATEbCTBA, MOCTYXKUBILINE
OCHOBaHUEM [IJ1s1 oOpaieHus1 K cyay. Hanpumep, o6cTosiTennbeTBa, 000CHOBBI-
Balolllie TPOCHOY YCHIHOBUTENEH OO0 YCHIHOBJIEHUU peOeHKa, W JOKYMEHTHI,
noaTrBepxaaiomue 3t oocrosaTenberna (cT. 270 I'TIK); obcTosiTenbeTBa, CBU-
JIETEJIbCTBYIOLIE O TOM, YTO I'paxkIaHWH, 3JO0YMOTPEONSIOMINNA CITUPTHBIMU
HanMTKaMU WA HAPKOTUYECKUMU CPEICTBAMU, CTABUT CBOIO CEMBIO B TSIKe-
JIoe MaTepuajibHOE ToJIokeHue. B 3asiBieHnM 0 MpU3HAHUU IpaXIaHWHA HeJee-
CIMOCOOHBIM JOJIKHBI OBITh M3JIOXKEHbBI OOCTOSATEbCTBA, CBUIETEIbCTBYIOIINE
0 HaJIMYUU Y TPaKIaHWHA TICUXUYECKOT0 pacCTPOMCTBA, BCIENCTBUE YETO JIUIIO0
HE MOXET MOHUMAaTh 3HAYEHMSI CBOMX JICMCTBUIA MM pyKOBOAUTH UMU. B 3as1B-
JIeHUU 00 OTpaHWYEHUM WJTU O JIMIIIEHU U HECOBEPIIIEHHOJIETHETO B BO3PAcTe OT
14 no 18 sieT mpaBa caMOCTOSATEBHO PACIIOPSIKATHCS CBOMM 3apabOTKOM, CTU-
TeHIMEN WM UHBIMU I0X0JJaMU JIOJKHBI ObITh U3JI0KEHBI 00CTOSITENTLCTBA, CBU-
JETEJILCTBYIOIIME O IBHOM HEpa3yMHOM pPacIopsKEHUU HECOBEPIIEHHOJIETHUM
CBOMM 3apabOTKOM, CTUIICHAMEH i MHBIMU Joxomamu (ctT. 282 I'TIK) u . .

B nopsinke ocoboro mpou3BOACTBA pacCMaTPUBAIOTCSI TOJIBKO Te Aefia, KO-
TOpbIE TIPSIMO OTHECEHbI 3aKOHOM K 3TOMY BUILY CyIOTIPOU3BOICTBA.

B cr. 262 T'TIK ycTaHOBJIEHBI BUIBI €], PACCMATPUBAEMBIX B MIOPSIIKE OCO-
00ro MPOU3BO/ICTBA.

Kpome Toro, HeKOTOpbIe U3 YKa3aHHbIX KaTETOpUil ieJl HAXOSIT CBOE 3aKO0-
HOJaTeJbHOE 3aKperjieHre U B HOpMax MarepuajibHOro mnpasa. Tak, B CT. 27
I'K npexycMoTpeHo o0bsIBIeHHUE B CyIeOHOM TIOPSIIKE HECOBEPILIEHHOJIETHETO
MOJIHOCTBIO IeeCIIOCOOHBIM (3MaHcHITalus), Ha ocHoBaHuHM cT. 125 CK B mo-
psiike 0co0Oro MPOU3BOCTBA PELIAETCSl BOMPOC 00 YCHIHOBJIEHUM (ymouepe-
Hum) gereit. 3akoH P® ot 2 mionsg 1992 r. «O ncuxmaTpuyecKoil ITOMOIIU 1
rapaHTHSIX MpaB TpakIaH MPU ee OKa3aHWM» YCTaHABIMBAET CylneOHOe MPOU3-
BOJICTBO TIO JieJlaM O TIPUHYAUTEbHOM TOCITUTAIM3AUY TPAKAAHUHA B TICUXU-
aTpUYeCKOoil cTalloHap.

Oco60e TPOoU3BONICTBO TECHO CBSI3aHO C IPYTUMU BUIAMU TPAKIAHCKOTO Cy-
JOTIPOM3BOICTBA; TOPSIOK €ro PacCCMOTPEHUSI aHAJIOTMYEeH MCKOBOMY MPOU3-
BOJICTBY, OHO MPOXOIUT T€ K€ CTaA1U, YTO U UCKOBOE IMPOU3BOJICTBO, UMEET TE
K€ TPU YacTU M OCHOBAHO Ha OOIIMX MPUHIMIAX TpaXKIaHCKOTO Tpoliecca.
Bmecte ¢ TeM gjaHHOMY BUY CyIOTIPOM3BOACTBA CBOMCTBEHHBI U OIpeaesieH-
Hble 0OCOOEHHOCTU, OTJIMYAIOIIUE €r0 OT APYTMX BUAOB CYAOTIPOM3BOJCTBA.

BepHyTbCs B kaTanor y4ebHMKOB U MOHOrpadmi
http://y4ebHunkn.nHdopm2000.pd/uchebniki.shtml
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Bonpoc 67. YcraHoBneHue ¢pakToB,
VIMEIoLMX Iopnan4eckoe 3HadeHue

OTBET

3HaueHUe IOPUINIECKUX (PAKTOB COCTOUT B TOM, YTO Ha MX OCHOBAHUM pa3jIny-
HBIe OpraHbl ¥ JOJKHOCTHBIE JTUIIA IETal0T BEIBOIBI O BOSHUKHOBEHWH, UBMEHEHU T
WJIM TIPEKPAIeHUY CYyObeKTUBHBIX MPaB TpakIaH 1 opraHuzaimii. OObIYHO HaJIM-
yre IOPUINYECKUX (haKTOB TOATBEPKIAETCS COOTBETCTBYIOIIMMU JOKYMEHTAMU
WA IPYTAMU TTMCBMEHHBIMM aKTaMU (CBUAETEIhCTBAMU OPTAHOB 3aITMCU aKTOB
TPAKIAHCKOTO COCTOSTHUSI, TOTOBOPaMM, OMTHOCTOPOHHUMM CHETKaMU, CITpaBKaMu
u T. 1.). Ho He Beerma ropummdeckuii (pakT MoxeT ObITh yaocToBepeH. Hampumep,
OpUINYECKUi (haKT He MOXET ObITh HaUlexXallle 3aperiCTpUPOBaH BCIIENCTBUE
CMEpPTH JINIIa, KOTOPOTO JaHHBIH (haKT KacaeTcs, IMOO BCIISACTBUE YTepH TOKYMEH-
Ta ¥ HEBO3MOXXHOCTH €10 BOCCTAHOBIICHMSI.

OcHoBaHUeM IS 0OpaleHusT B ¢yl 00 YCTaHOBICHUH (haKTa TOCyIapCcTBeH-
HOW PerHCTPaIMK aKTa TPaKIAHCKOTO COCTOSTHUST (POXKIECHWST, YCBIHOBICHMS (yIO0-
yepeHus1), Opaka, pacCTOp>KeHMS Opaka, CMEPTH 1 T. I1.) SIBJISIETCS COOOIIEHIE Opra-
Ha UCTIOJTHUTETBHOM BllacTH cyobekTa Poccuiickoit Denepalinit, B KOMIIETCHIIMIO
KOTOPOTO BXOJMT OPTaHU3AIMS AEATSTLHOCTH 110 TOCYIApPCTBEHHON peTUCTPALIAN
aKTOB TPaXIAHCKOTO COCTOSTHHSI M Ha TEPPUTOPUHN KOTOPOTO ObITa TPOM3BeicHa
TOCYyIapCTBEHHAsI PETUCTPAIINS aKTa TPakIaHCKOTO COCTOSTHUS, 00 Omcymcmeuu
NepeUUHOUUAUBOCCMAHOBACHHOUANUCUAKMAPANCOAHCK 020 COCIOSHUSL.

Kpowme Toro, m1st yCTaHOBJIEHUST B CYIeOHOM TIOPSITIKE OTAEBbHBIX (DAKTOB MX
pETUCTpalMK B OpraHax MCITOJIHUTEILHOM BIaCTH BOBCE HE TpeOyeTCs B CHITY 3a-
KoHa. JIJ1sT TaKuX ciTyd9aeB TPeayCMOTPEH TOJTBKO CyIeOHBIN TMTOPSIOK YCTAHOBIIE-
HUS IOPUINYECKUX (DAKTOB.

OTKpHITHI TIepedeHb (haKTOB, MOIEKAIIMX YCTAHOBJICHUIO B IIOPSIIKE OCO-
60ro MpoOU3BOACTBA, 3aKperieH B cT. 264 TTIK.

YkazaHHbIe (haKkThl, paccMaTprBaeMbie B ITOPSIIKE 0COOOTO TIPOM3BOACTBA, HE
SIBJIIIOTCST MICUEPITHIBAIOLIUMU; B CYICOHOM TTOPSIIKE MOTYT OBITh YCTaHOBIIEHBI
JIIO0BIe (haKThl, KOTOPBIE BIEKYT 3a OO0 BO3SHUKHOBEHME, U3MEHEHME MJTU TIpe-
KpallleHHe IS 3aABUTENIST KaKMX-JTMO0 MpaBOOTHOIIeHN . Kakux GBI TO T OBLITO
TIPETISITCTBUIMA JUTSI YCTAaHOBJICHUST TaKMX (haKTOB B HACTOSIIIIEE BpeMsl HE IMEeT-
cs. BMecte ¢ TeM B cyeOHOM TTOpSIAKE He MOTYT yCTaHABIMBAThCS (haKThI, OTHE-
CEHHBIE 3aKOHOIATeJIeM K MCKITIOYUTEIBHON MOIBEIOMCTBEHHOCTH CITEIIAb-
HBIX OTPaCJIeBBIX OPTaHOB, — COLIMATBHOTO OOECTICUCHMS, 3MPABOOXPAaHEHUS U
np. (HampuMep: GakThl HATMIKS TPYAOBOTO CTaxa IUTsl Ha3HAYeHUST TIEHCUT, TT0-
coOMii TT0 BpeMEHHOM HETPYIOCITOCOOHOCTH, HAUMCIICHUST TIPOIICHTHBIX Hamxba-
BOK K 3apabOTHOW TIIaTe, BHITUIATH ¢ IMHOBPEMEHHOTO BO3HATPAXKIIEHUS 3 BbIC-
JIYTY JIET, TIPUIWH U CTETIEHU YTPaThl TPYAOCTIOCOOHOCTH, TPYIIITH MHBAJTUIHOCTH
1 BpeMeHU ee HACTYTUIEHUs, HaXOXIeHUsST Ha (ppoHTe, BO3pacTa IpaxiaH, OKOH-
YaHUs y4eOHOTO 3aBeAeHUS U T. 11.).
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U3 cr. 265, 267 I'TIK BBITEKAIOT YCI0BUSI, HEOOXOAUMBIE ISl TIPUHSTHUS CY-
JIOM 3asiBJICHUSI 00 YCTaHOBJICHUN (haKTOB, NUMEIOIINX IOPUANIECKOE 3HaAUECHHE
B TTOPSIIKE TPakIaHCKOTO CYIOIPOM3BOICTBA.

3asBieHne 00 yCTaHOBIIEH HU (paKTa, MMEIOIIETO FOpUANYeCcKOe 3HAYCHME, 0T~
SKHO YIOBJIETBOPSITH OOIIM TPEOOBAHUSAM, TIPEABSIBISIEMbBIM K 3asIBJICHUSM, TTO-
nmaBaeMBIM B cyn (ct. 131 I'TIK), u comepxarth yKa3zaHue Ha IeJIb, IUISI KOTOPOI
3asIBUTENTI0 HEOOXOMMMO YCTaHOBUTD JaHHBIN (hakT. KpoMe Toro, B 3asiBIeHUMN
JOJKHBI OBITh YKa3aHbI TOKA3aTeIbCTBA, TIOATBEPKIAIONINE HEBO3MOXKHOCTD TT0-
JIyYEHMS UM BOCCTAHOBJIEHUS YTpaueHHbBIX TOKyMeHTOB (cT. 267 T'TIK).

YkazaHue Ha 1eJTb YCTAaHOBJICHUS IOPUINIECKOTO (haKTa CBSI3aHO C YSICHE-
HHUEM CYIOM JIBYX BaXKHBIX BOITPOCOB: O IOABEIOMCTBEHHOCTH Jeia Cyay WU
0 ero moxacynHocT. Eciii Takue ycJoBUs OTCYTCTBYIOT, 3TO SIBJISIETCSI OCHOBA-
HHUEM JIJI 0TKa3a B IPUHSTHY 3asiBieHus 1o 11. 1 cr. 134 THK, mpaBmia koTo-
pOTO PACcTIPOCTPAHSIIOTCS M Ha 3asIBJICHUSI 0COO0TO TTPOU3BOJICTBA.

Cybl MOTYT IPUHUMATD K TIPOM3BOJICTBY 3asiBJICHUS 00 YCTaHOBJICHUM (hak-
TOB, €CJIM OHU TOPOXMAIOT JJIA 3asABUTENS] WIW TMPEACTABISIEMOrO MM JIMIA
onpeesieHHbIE I0PUINIeCKUE ITOCIeACTBUS (BOSHUKHOBEHUE, U3MEHEHUE WK
MpeKpalieHne JUIHBIX WIM WMYIIECTBEHHBIX TPpaB TpaXkIaH JINOO OpraHu3a-
uuit). B ciydae e OTCYTCTBMS TaKUX IPABOBBIX ITOCHEACTBUIN OTCYTCTBYET M
TpeaMeT CyaeOHOTO pa3dupaTeIbcTBa, MOCKOIBKY TIPU OOpaIlleHUH B CYI 3asi-
BUTEJIb HE TIPEC/IeAyeT YCTAHOBJICHHON 3aKOHOM IIeJTM — 3alllUThl CBOETO TTpa-
Ba WM MpaBa Apyroro jJuiia. Kpome toro, ycTaHoBIeHHUE (haKTa He TOJDKHO OBITH
CBSI3aHO C pa3pelieHreM CIopa O TIpaBe, MOABEIOMCTBEHHOTO Cymy, TaK Kak
HaJIMYre cIopa o TpaBe BBIXOIUT 32 paMKU 0COOOTO TTPOU3BOICTBA.

B cyne6HOM 3acemaHUM CY[I BBISICHSIET, UMEJT JIU MECTO B IEHCTBUTEIIBHOCTH
(daxr, 00 ycTaHOBJICHUN KOTOPOTO TIPOCUT 3asIBUTENb, UMEET JIU OH IOpUanJe-
CKOE 3HaYCHME IS 3aIBUTENISI U UMEIOTCS JIM YCIOBUS, TIPU KOTOPBIX JTOITyC-
THMO YCTaHOBJIEHHE (haKTa.

Pemmenue 06 ycraHoBIeHUH (haKTa, UMEIOILETO IOPUINIECKOe 3HAaYEHUE, T0JT-
JKHO ynoBneTBopsTh TpeboBaHusiM cT. 198 T'TIK. B pemeHuu ykaspiBatoTcs
YCTaHOBJICHHBIH (DaKT, 1IeJTb €r0 YCTAHOBJICHUS 1 TIPUBOISATCS 10Ka3aTeIbCTBA,
MOATBEepKIAIOIIe (HaKT.

Ecnu 3asgBuTEeIeM TTOOaHBI B CYI 3asIBJIEHUS 00 YCTAHOBJICHUN HECKOJIBKUX
(akToB, MMEIONINX IOPUANIECKOe 3HAYCHUE, BCE 3TU 3asIBIICHUST MOTYT OBITh
00BEIMHEHBI M paccMOTpeHEl B ogHOM Iporiecce (ct. 151 T'TIK). Jdpyrue tpe-
6OBaHUS B 5TOM ITPOM3BOACTBE PACCMATPUBATLCST HE MOTYT.

Pemenus cyga BEIHOCSTCS Ha OCHOBAaHWH TIIATEIHHO TTPOBEPEHHBIX 00CTOSI-
TEJTbCTB.

Cyne6Hoe pellieHUe, ToUTeXallee PerucTpallii B OpraHax 3almicy aKTOB
IPaXIaHCKOTO COCTOSTHUSI WJIM B IPYTUX OpraHax, He 3aMeHseT COOOM TOKY-
MEHTOB, BbIIaBaeMBIX 3TUMU OpTaHaMU, a CIY>KUT OCHOBAHUEM JIJIST UX TIONy-
YeHMSI.

BepHyTbCs B kaTanor y4ebHUKOB U MOHorpadui
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Bonpoc 68. Mpu3sHanue rpaxpaHuHa 6€3BECTHO OTCYTCTBYIOLMM
1 00bSBNEHME rpaXaaHUHA YMEpPLUMM

OTBET

IIpu3naHue rpaxxgaHruHa 6€3BeCTHO OTCYTCTBYIOIIMM WM OOBSIBICHUE IpaXk-
JaHWHA YMEPIIUM B COOTBETCTBUU C JCUCTBYIOIIMM 3aKOHOIATEJIbCTBOM OCY-
LIECTBJISIETCSI B CyAeOHOM Topsinke. OCHOBaHUEM JIJIsI TIPU3HAHMS TpaXKIaHWHA
6e3BeCTHO OTCYTCTBYIOIIUM SIBJIICTCSI OTCYTCTBHUE B MECTE €TI0 JKUTEJbCTBA CBE-
TIEHU 1 0 MeCTe ero IpeObIBaHUS 6 meueHue 00Ho20 coda (cT.42 I'K), ocHoBaHUEM
JUJIs 00BIBIECHUSA rpaxkaaHMHa YMEpIINM — OTCYTCTBUEC B MECTEC €0 2KUTCJIBCTBA
CBEJICHUI O MecTe ero npeObIBaHUS 6 meyenue namu aem. Eciv Xe rpaknaHuH
rporaji 6e3 BeCTU NpU OOCTOSITEJILCTBAX, YTPOXKAIOIIUX CMEPThIO WK JAIOIIUX
OCHOBaHME TMpEAIoiarath ero ruoeb OT ONpeNeJeHHOTO0 HeCYacTHOIO Cliydas,
OH MOXET OBbITh OOBSIBJICH YMEPILUM 8 meueHue uecmu Mecayes.

BoeHHOCTyXalWid MY MHOM TPaXAaHUH, IPOIABLIMiA O€3 BECTU B CBA3U C
BOCHHBIMM JCHCTBUSIMM, MOXET ObITh OOBSIBJICH YMEPLIMM HE paHee 4eM Ho
ucmeueHuu 08yx.nem co OHs 0KOH4aHus eoerHbix deiicmauii (cT. 45 T'K).

IIpaBo Ha cymeOHYyIO 3allIUTYy IO JejIaM 3TOM KaTeropuu UMEIOT 3aMHTEPECO-
BaHHBIE JIM1IA, T. €. TaAKWE JINLIA, IJIsT KOTOPBIX MpU3HAHUE T'pakJaHWHA O0e3Be-
CTHO OTCYTCTBYIOLIMM WJIN 00BIBIEHNE rpaXxkaaHnHa yMEpIINM MOXECT ITOBJICYb
MpaBoOBLIC MOCHeACTBUS. TeppuTopuaabHas MOACYIHOCTb AJIsI 9TOM KaTeropuu
JIeJT OTIPEACIISIeTCS MECTOM KUTEJIbCTBA 3asiBUTEIIS.

3asiBJieHUsI O MPU3HAHUU IpaxkIaHMHA Ge3BECTHO OTCYTCTBYIOLIUM WU 00
OOBSIBJICHUM TpaxkJIaHMHA YMEPILIMM pacCMaTPUBAIOTCSI B IOPSIIKE 0COOOTo
MPOU3BOJCTBA CYIbEil €MUHOJIUYHO.

Cynbsl He TOJKEH NMPUHKUMAaTh K TTPOM3BOCTBY 3asiBJICHUE, €CJIA JIOCTOBEP-
HO M3BECTHO, YTO B OTHOIICHUM IPaxkIaHKHAa, O TIPU3HAHUU KOTOPOTO OE3BeCT-
HO OTCYTCTBYIOILLIMM IIPOCUT 3asABUTCIJIb, 00BIBIIEH PO3BICK U OH CKPBIBACTCA B
CBsA3U C IPUBJIICYECHUEM €TO K yFOHOBHOﬁ nin Fpa)KI[aHCKOﬁ OTBETCTBEHHOCTH.

IIpuHuMas 3asaBjIeHUE, CYIbsI JOJDKEH MPOBEPUTD, YKa3aHO JIU B HEM, JUTST KaKOM
LIeJIM HeOOXOIMMO 3asiBUTENTIO MPU3HATh TPaXKIaHUHA OE3BECTHO OTCYTCTBYIOIIMM
WM OOBSIBUTH €0 YMEPIIM, W3JIOXKEHBI JIU OOCTOSITEILCTBA, MOATBEPKAAIOIIE
0e3BECTHOE OTCYTCTBUE TpaxkIaHWHA, TMOO 0OCTOSTENBCTBA, YTPOXKABIIINE MIPOIIaB-
1eMy 6e3 BeCTU CMEPThIO WIM Jalolre OCHOBaHUE MpErosaraTh ero ruoeib oT
HecuacTHoro ciy4vas. Eciiv ykazaHust Ha HeOOXOIMMBIE CBEICHMS B 3asIBJICHUHN OT-
CYTCTBYIOT, CyIbsl, pyKoBoacTBysch cT. 136 I'TIK, ocrapisieT ero 6e3 IBUKEHMSI.

Jlunamu, y4acTBYIOLIMMM B JejiaX O TIPU3HAHUU I'pakIaHWHA 0€3BECTHO OT-
CYTCTBYIOLLIUM WJIN 00 OOBIBIEHUN rpaXkagaHnuHa yMCpILIUM, ABJIAIOTCS 3adBU-
TeJIb U 3aMHTEPECOBAHHbBIE JIMLA. DTU Jejia pacCCMaTPUBAIOTCS ¢ 00s13aTeIbHBIM
yuyactueM npokypopa. [1o genaM ykazaHHOM KaTeropuu MPOBOIUTCS TIIATEIb-
Hasl MOJrOTOBKA JieJla K CyAeOHOMY pa3OupaTe/ibCTBY.

Bonpock! 4NS NoOroTOBKM K 3K3aMeHy

B XOI€ IMOATOTOBKM Ji€ja CyJAbs BBISACHACT, KaKUC JIMLIA MOTYT COO6LL[I/ITb CBC-
JIeHUsT 00 OTCYTCTBYIOILIEM, 3aIlpallliBaeT COOTBETCTBYIOIIE OPraHbl (3KUJIMIIL-
HO-3KCIUTyaTallMOHHbIE OpraHU3allu1, OpraHbl BHYTPeHHUX Aej1 U ap.). [1pu Ha-
JIMYMU OCHOBaHMIA (yrpo3a pacXuIIeHMs, Mopya MMYIIECTBA) CYIbsl MOXET
NpEeaJIOKUTh OpraHaM OIIEKHM W ITONCYUTC/IILCTBA HA3HAYWUTH OIICKYHa OJId
OXpaHbl MMYIIIECTBA OTCYTCTBYIOLIETO.

HccnenoBaB Bce OOCTOSITENIBCTBA JieNia, Cy/bs TTOCTAHOBJISIET pellieHue. Pe-
LICHUE O MPU3HAHUU TpakJIaHWHA 0E3BECTHO OTCYTCTBYIOIIUM CIIYKHUT OCHO-
BaHMEM IJ11 HAa3HAYCHUS OPraHOM OIICKHM U ITOINEYUTEIBCTBA MO MECTY HAaXOXK-
JCHUA UMYLIECTBA OTCYTCTBYIOIIICTO OINIEKMW Haad 9TUM UMYLICCTBOM, €CJIM OIICKa
He OblJla Ha3HaueHa MpU TOJATOTOBKE Jejia K CyneOHOMY pa30oupaTebCTBY.

IIpu3HaHue rpaxxgaHHa 6€3BECTHO OTCYTCTBYIOIIMM BJICYET U JIpyTrue mpa-
BOBBIC ITOCJICACTBUS. Y HCprﬂ,OCl’[OCO6Hle YJICHOB CEMbU BO3HUKACT IpaBoO I1a
MEHCHIO0, pacTopXKeHUe Gpaka Mo 3asiBJICHUIO Cylpyra MpOU3BOAUTCSI B Opra-
Hax 3alliCcy aKTOB rpaxkmaaHckoro coctossHus (ct. 19 CK), He TpeOyeTcs coria-
cusl OTCYTCTBYIOIIIETO Ha yChIHOBJIeHUE ero pedeHka (ct. 130 CK).

PemeHue 06 00bsIBIIeHUM IpakaaHMHA YMEPIITUM SIBJISIETCSI OCHOBAaHUEM IS
o opmIIeHHST OpraHaMHM 3arca ero CMepTH.

B cnyyae g9BKM uam oOHapy:KeHMsI MeCTa NMpeObIBaHUS TpaKdaHWHA, MPU-
3HAHHOT'O 0€3BECTHO OTCYTCTBYIOIIVMM WJIM OOBSIBJIEHHOIO YMEPIIUM, CYyI IO
3asBJICHUIO 3aMHTEPECOBAHHOTO JINIIA HOBBIM PEIIIEHUEM OTMEHSIET CBOE paHee
BBIHECEHHOE pellIeHUE.

ITnenym BepxosHoro Cyma PCOCP pa3bsicHWI cygaM, 4ToO B CiIydae SIBKU
rpaxkgaHuHa, paHee MPU3HAHHOTO 0€3BECTHO OTCYTCTBYIOIINM MJIM OOBSIBICH-
HOTO YMEpPIINUM, CyI BO30OHOBJISIET MpexkHee MPOM3BOIACTBO U BHIHOCUT HOBOE
peliieHue 6e3 Bo30yXkneHusi HoBoro aena. HoBoe pelieHue ciay>kKUT OCHOBaHM-
€M IJ1dd CHATUSA OINICKH C UMYLICCTBA U aHHYJIUPOBAHUA 3alIMCHU O CMEPTU I'pak-
JaHWHA B KHUTE 3aIlMCei aKTOB IPaXkJIaHCKOI0 COCTOSIHUSI.

OObsIBIeHUE TPaKIaHUHA YMEPIITUM B ITOPSIIKE 0COOOT0 MPOM3BOJCTBA Clie-
IyeT OTJIWYaTh OT CyAeOHOIro yCTaHOBJEHHUsS (dakTa CMepTH. YCTaHOBJIEHUE
¢dakTa cMepTH JIULIa B ONpee/ieHHOE BpeMsI U MPU ONPEAeIEHHBIX 00CTOATE/b-
CTBax IMPOM3BOAMTCS MPU OTKA3e OpraHaMU 3alMCU aKTOB I'PaXkIaHCKOIO CO-
CTOSIHUSI B PETUCTpaALIMU COOBITUSI CMEPTU (HAIpUMep I10 MPUUMHE MPOITycKa
CpOKa, YCTAaHOBJIEHHOTO 3aKOHOM JIJIs1 oOpallieHusl B opraH 3arca). [1pu o0obsiB-
JICHUU TpaXkIaHWHA yMepIIuM (akT cMepTU B pe3yabTaTe JIUTEIbHOTO OTCYT-
CTBUSI CBEICHUI O MeCTe ero npeObIBaHuUs MpeArnoJaraercs.

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumn
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Bonpoc 69. [Mpu3HaHue rpaxpgaHnHa OrpaHUYeHHO OEeecrnocobHbIM
W HeOeecrnocobHbIM

OTBET

3aKOHOM TIPENTyCMOTPEHO, YTO OTPAaHUYMTh B Ie€CIIOCOOHOCTU WM MTPU3HATH
rpaXJaHWHA HEleeCcIIOCOOHBIM MOXET TOJIbKO cya. HoBiecTBoM rpaxkmaHcKo-
r0 MpOIeCcCyalbHOTO 3aKOHOAATENILCTBA SIBJISIETCS TOTOJHEHNE, CBSI3AHHOE C
OrpaHMYEHUEM WIM JIMIIEHNEM HEeCOBEPIIECHHOJIETHETO B Bo3pacTe oT 14 mo 18
JIET TIpaBa CaMOCTOSITETbHO PACITOPSIKATLCS CBOMM 3apabOTKOM WY WHBIMU
noxogamu. Jlena aTM paccMaTpHMBAIOTCS B MOPSIKE 0COOOTO MPOM3BOACTBA.

Cyn MOXeT OTpaHUYUTh B IEeCIIOCOOHOCTY TpaXkIaHMHA, KOTOPBIi 3I0YIOT-
pebIsieT CIMPTHBIMU HATTUTKAMU WM HAPKOTUYECKUMM CPEICTBAMU M TEM CTa-
BUT CBOIO CEMBIO B TsDKesloe MaTepuanbHoe mojoxeHue (ct. 30 I'K), a taxxke
OrPAaHWYMTD WIN JIMIIUTH HECOBEPIIEHHOJIETHETO B Bo3pacte oT 14 mo 18 jer
TpaBa CaMOCTOSITEJIbHO PacIopsKaThCsl CBOMM 3apabOTKOM WJIM MHBIMU JI0XO-
JaMy TIpU YCJIOBUM HEPa3yMHOTO PacXOmOBaHUS 3TUX CPENCTB (ITOI HepasyM-
HBIMHM pacXofiaMy CJIefyeT MOHWUMAaTh MCITOJIb30BaHWE NEHEXHBIX CPEICTB Ha
a3apTHBIE UTPBI, TPUOOPETEHNE CIIMPTHBIX HAIMUTKOB, HAPKOTUYECKUX M TICH-
XOTPOTTHBIX BEIIECTB, a TAaKXKe MCIOJIb30BaHUE CPENCTB ISl IPYTUX MPOTUBO-
MPaBHBIX, OCYXIAeMbIX OOILIECTBOM IIeJIeil).

I'paxknaHWH, KOTOPBIN BCIESACTBHE TICUXMYECKOTO PAcCTPOMCTBA HE MOXKET
TMOHMMAaTh 3HAYeHUE CBOWX NEHCTBMII M PYKOBOIUTH UMM, MOXET OBITh MpHU-
3HaH CyaoM HenmeecrocoOHbIM (cT. 29 T'K).

OcoOblii clly4aii orpaHUYEHUS JEeCIIOCOOHOCTU TPEeayCMOTpeH II. 4 cT. 26
I'K, B COOTBETCTBUM C KOTOPBIM NPU HAJTMYUU JOCTATOYHBIX OCHOBAHUI CyJI IO
XONaTaCTBY poauTesieii, YCHIHOBUTECH WIN MOMEUYUTENS TMOO OpraHOB OIe-
KU ¥ TIOMEYMTENbCTBA MOXET OTPAaHUYMTD WM JIMIIUTh HECOBEPIIEHHONETHE -
ro B Bo3pacte oT 14 mo 18 jieT mpaBa caMOCTOSITEJIbHO paclopsKaThCsl CBOUM
3apaboTKOM, CTUTIEHIMEN WM WHBIMM JOXOHaMH, 3a MCKIIOYEHMEM CIIydyacs,
KOIJa TaKOM HeCOBEPILICHHOJIETHUI IIPUOOpeE 1eeCIOCOOHOCTh B IIOJIHOM O0be-
Me B IOPSIIKE SMaHCUTIAIIUH.

Jlena o MpU3HAHUU TpakIaHWHA OTPAHUYEHHO IEECIIOCOOHBIM WM Hemee-
CITOCOOHBIM PAcCMaTPUBAIOTCSI CYIOM IO MECTY JKUTEJIbCTBA JaHHOTO TpaXKaa-
HMHA, a €CJIM OH TIOMEIIEH B TICUXMATPUUYECKOe JedyeOHoe yIpekaeHue, TO 1Mo
MECTY HaXOXICHUS JIeUeOHOTO yUPEXICHMUS.

3aKOH YeTKO OIpenessieT Kpyr cyObeKTOB IpaBa Ha oOpalleHue B CylI ¢ 3a-
SIBJICHMEM O TIPU3HAHWU TPpaXKIaHUHA OTPaHUYEHHO JeeCITOCOOHBIM WU Hemee-
CITOCOOHBIM. TakKUMM CYOBEKTaMU SIBJISIOTCS WICHBI CEMbM TpaXkKTaHWHA, €T0o
0JIM3KKME POACTBEHHUKM (POAUTENIM, NETU, OpaThs, CECTPhI), OpTraHbl ONEKU U
TTOTNEYNTENBCTBA, TICUXUATPUIECKOTO WM TICUXOHEBPOJOTUIECKOTO Yupexie-
Hus, npokypop (ct. 281 I'TIK). Yka3zaHHBIN mepedeHb SIBISIETCS MCUEPIIbIBa-
TOLIVM.
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B 3asgBieHun 0 MpU3HAHUU TpaXKTaHMHA OTPAHUYEHHO IeeCITOCOOHBIM IO~
JKHO cOmepXaThcsl yKa3aHMe Ha OOCTOSITENbCTBA, CBUICTEIBCTBYIOIINE O TOM,
YTO OH 3JI0YIOTPEOISAET CIUMPTHBIMU HANTUTKAMU WJIM HApKOTUUECKUMM CPEJi-
CTBaMU U CTaBUT CBOIO CEMbBIO B TSLKEJIOe MaTepuaibHOe MmosoxeHue. [oatomy
POINCTBEHHUKHM, KUBYIIME OTHCIBHO OT OTPAaHUYMBAEMOTO B JIe€CIIOCOOHOCTH
rpaxrnaHuHa, He MOTYT oOpalaThes B Cyl (Tak Kak ero IoBeleHUe He CTaBUT
YKa3aHHBIX JIMI] B TSDKEJIOe MaTepUabHOE MOJOXEHUE).

B zagBnenuu o NPU3HAHUUM TpaXIaHWHa HelIeeCIIOCOOHBIM TOJIKHBI OBITh
M3JI02KECHBI OGCTOHTeﬂbCTBa, CBUICTCIIBCTBYIOIIUE O IICUXMYCCKOM paCCTpOP)I—
CTBE IpaXaaHHWHa, IO IMPUYMHE KOTOPOITO OH HE€ MOXKET INOHMMAaTb 3HAYCHHE
CBOMX JIC€UCTBUIA U PYKOBOIWUTH UMHU. B 3asgBieHnn mOKHBI OBITH TIpUBCOCHBI
JO0Kas3aTeJIbCTBa, IMOATBEPKIAIOIINE 3TU 00CTOSITEIbCTBA.

IMoaroroBka el O NMPU3HAHUM TIpaXIaHWHA OTPAHUYEHHO HEEeCIIOCOOHBIM
MOAYMHSETCS OOILIMM IpaBUJIaM IOATOTOBKU TIpaXmaHcKux aen. OgHaKo oco-
GEHHOCTBIO TTOATOTOBKU YKa3aHHBIX JIeJT IBJISIETCS TO, YTO IIPU JOCTATOUHBIX JaH-
HBIX O TCUXUYECKOM PACCTPOMCTBE TpakOaHWHA CyIdbS IJISl OIpPECNICHUS €ro
IICUXUYECKOTO COCTOSIHMSI HAa3HAYaeT CyaeOHO-UCUXUATPUUYECKYIO SKCIICPTU3Y.

IIpu noaroToBKe [ena JOJKEH ObITh TAKXKE PelleH BOIPOC O BO3MOXKHOCTH
y4acTusl MO COCTOSIHUIO 3I0POBbSl B CyIeOHOM 3acelaHUU TpakIaHWHA, B OT-
HOLIEHUU KOTOPOTrO BO30YXIEHO AEJI0 O MPU3HAHUM €r0 OrPaHUYEHHO IeeCIo-
COOHBIM WJIM HEIEeCIIOCOOHBIM.

Jlena o MpU3HAHUU TPaXAaHUHA OTPAHUYEHHO JeeCIOCOOHBIM WM HEleecIo-
COOHBIM, a TAaKXe Jejia 00 OrpaHMYCHUN WIN JIMLIEHUY HECOBEPILIEHHOJICTHETO B
Bo3pacTe oT 14 mo 18 jeT mpaBa caMOCTOSITEILHO PAacHOpsKAThCSI CBOMM 3apa-
OOTKOM WJIM MHBIMM JOXOAaMM pacCMaTpUBAIOTCS C 0O0sI3aTebHBIM y4acTHEM
MPOKYpOpa M OPraHOB OMNEKM U IOMNEUUTENIbCTBA. [paxmaHe, MHTEpEeChl KOTO-
PBIX HEMOCPEICTBEHHO 3aTparvBaloOTCs BO30YXKICHUEM [ejla 00 OrpaHUYeHUU
JIeeCIIOCOOHOCTH, YYaCTBYIOT B CYIOIIPOM3BOIACTBE B KAueCTBE 3asBUTENICH He-
3aBMCHMO OT TOT'O, T10 Ubeii MHULIMATUBE BO30YXIEHO IPOU3BOICTBO 110 Aeity. Bo3s-
paXXeHMS WICHOB CEeMbU IPOTUB PACCMOTPEHHUs [ejia, HAYaToro Io 3asiBJICHUIO
KOro-m0o0 13 u, Ha3BaHHbBIX B cT. 281 I'TIK, He SBIsII0TCS OCHOBaHMEM UTS TIpe-
KpalleHUsI TIPOM3BOICTBA 10 AeIy.

Ecnu npu paccMOTpeHUH Jeia 0 MPU3HAHUU IpaXkJaHWHA OTPAHUYEHHO Jee-
CIIOCOOHBIM OH 3asIBJISIET, UYTO M3MEHUT CBOE MOBEICHME, CYJ MOXET OTIOXUTh
pa30bupaTeabCTBO JAeia.

Pemenue 06 orpaHnyeHUN TpaXkKIaHWMHA B I€€CIIOCOOHOCTH SIBJISIETCSI OCHO-
BaHMEM JJIsI Ha3HAYCHMS Hall HUM OpraHaMM OIEeKM U IOIMeUYUTe/IbCTBA IOIe-
yuTens. PelleHre 0 MPU3HAHUU TpaXAaHMHA HENAEECIIOCOOHBIM SIBIISICTCSI OC-
HOBaHMEM JUIS Ha3HAUYeHUsI Hal HUM omeKyHa. [locie BCTyIUIeHUsI pelleHUs B
3aKOHHYIO CHJIy KOIIMS PEIIeHUs B TPEXAHEBHBIA CPOK HAIPABIISIETCS OpraHy
OIEKU U TOMEUUTEIbCTBA [0 MECTY KUTEIbCTBA TPaKIaHMHA, OIPaHUYEHHOTO
B JI€€CIIOCOOHOCTY MJIM MPU3HAHHOIO HEIeeCIIOCOOHBIM.

BepHyTbCs B kaTanor y4ebHMKOB 1 MoOHOrpadhumi
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Bonpoc 70. O0bsiBNeHMEe HECOBEPLUEHHONETHErO MONHOCTbIO
Aeecnoco0HbIM (3MaHCHnaLus)

OTBET

I'paxxpaHckas neecrocoOHOCTh (GU3UUYECKOTO JIMIIa B TOJTHOM 00beMe BO3-
HUKAeT I10 JOCTUXXKEHUM BOCEMHAIIATUIIETHETO BO3pacTa; BMECTE C TeM Ipax-
JAHCKOE M TpaXIaHCKOE MpoliecCyabHOE 3aKOHOIATEIbCTBO TTPeycMaTpyBa-
10T BO3MOXHOCTh HACTYIUJIEHUST JOCPOYHON BO3PACTHOM JeeCTIOCOOHOCTH ISt
usnueckux nui, — amaHcumnamuio. [lox amMaHcunanuveit moHUMaeTcst 00bSIB-
JIEHVe TIPU OTpelleIeHHbIX YCJIOBUSIX HECOBEPIIEHHOJIETHETO TTOJIHOCTBIO Jiee-
crnocoOHbIM. Tak, moJyiHast AeecrIOCOOHOCTD [IJ1S1 HECOBEPILIEHHOJIETHUX MOXET
HacTynaTh 10 JOCTMXEHUU MMM BOCEMHAIIATUJIETHETO BO3pacTa B CIIydasx,
KOTIJIa 3aKOHOM JIOIycKaeTcs BCTyIUleHre iuma B opak (cT. 21 I'K), a Takke Ha
ocHoBaHuu cT. 27 'K u B mopsake, npenycmorpeHHoM 1i1. 32 I'TIK; HecoBep-
LIEHHOJIETHUM, TOCTUTIINI 1IECTHAALATH JIET, MOXET ObITh OOBSIBIEH CYIOM
TOJTHOCTBIO JIEECIOCOOHBIM, €CiM paboTaeT HO TPYJOBOMY JOTOBODY, B TOM
Yyuciie TI0 KOHTPAKTy, WIKM C COTJIaCUSl POAUTEIIel (TToreunTesisl) 3aHUMAaeTCst
MPeANPUHUMATETBCKOM NeATEeIbHOCTDIO.

o ob1emy npaBuITy 0OBSIBIEHE HECOBEPILIEHHOJIETHETO TIOJTHOCThIO IEECTIO-
COOHBIM TIPOM3BOIUTCS 10 PEILIEHUIO OPraHOB OMEKU U MoreunTebcTBa. OcHOBa-
HMEM TSI TIPUHSITUS PEILIEHUS SIBJISIETCS corylacie 000MX pouTes e, yChIHOBUTE-
JIe WU TIOTIeUMTeIsl; TIPY OTCYTCTBUM TAaKOTO COTJIACUS BOIIPOC 00 SMaHCUTIALIUT
HeCOBEPILIEHHOJIETHETO pelIaeTcs B cyaeOHOM ropsinke. B cynebHOM mopsinke pe-
11aeTcsl BOMPOC 00 SMaHCUTIAIIMY U TIPY OTKa3e OpraHa OINeKH M TOMeYMTeNIbCTBa
TPU3HATh HECOBEPILIEHHOJIETHETO TTOJTHOCTHIO JEECTIOCOOHBIM.

CyObeKToM TpaBa Ha oOpallleHWe B CY[ SIBJISIETCSI CaM HECOBEPIICHHOJET-
HMIA, JocTUTIIUi 16 eT. 3asBieHre 06 OOBSIBICHUN HECOBEPIIEHHOIETHETO
TOJTHOCTBIO JIEeCIIOCOOHBIM TIPUHUMAETCS CYIOM TIPU OTCYTCTBMU COTJIacus
ponuteneit (OGHOTo U3 poAUTEIeil), YCRIHOBUTENICH WU TIOTIEYUTENISI OObSIBUTH
HECOBEPIIECHHOJIETHETO ITOJTHOCTHIO eecniocoOHBIM (cT. 287 I'TIK). 3asBiaeHue
TofaeTcss B Cyl MO MECTY KUTEIbCTBA HECOBEPILIEHHOJIETHETO U JOJIKHO CO-
IepxXaTh B ceObe KpoMme TpeboBaHmii, mpeabsaBisgeMbix cT. 131 I'TIK, manHbIe
0 TPYIOBO# Y MPEaIPUHUMATETBCKOM AeSATEIbHOCTU HECOBEPIIIEHHOJIETHETO.

Jle10 0 IpU3HAHUU HECOBEPIIEHHOJIETHETO TTOJIHOCTHIO I6eCTIOCOOHBIM pac-
cMaTpuBaeTcs B CyleOHOM 3acelaHWM C yUacTUeM 3asiBUTEJIs, poauTenein (o/-
HOTO U3 poAuTeieil), yChIHOBUTENE (YChIHOBUTENST), TIOMEYUTENSI, TIpeacTa-
BUTEJISI OpraHa OrNeKH U MOoMneuynTebeTBa U pokKypopa. [1pu HesiBKe Koro-amnbo
U3 HajUIexallle U3BEIICHHbBIX YYaCTBYIOIIUX B JeJie JIUI] CyleOHOe pa3ouparesib-
CTBO OTKJIAIbIBACTCS.

Cyn cornacHo ct. 289 I'TIK, paccMoTpeB 110 cylIecTBy 3asiBJieHUe 00 00bsIBIIe-
HUU HECOBEPILIEHHOJIETHETO MOJTHOCTHIO JIeECTTIOCOOHBIM, TTIPUHUMAET pPEIIeHUE,
KOTOPBIM YIOBJIETBOPSIET UM OTKJIOHSIET MPOCHOY 3asBUTES.
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[pu ynoBIeTBOPpEHUH 3asIBICHHOM IIPOCHOBI HECOBEPIIEHHOIETHIIA, TOCTUTIIIHIA
BO3pacTa EeCTHAIIIATH JIET, OObSBIISIETCS TTOJTHOCTHIO IEeCIIOCOOHBIM (3MaHCHUITH-
POBaHHBIM) CO THS BCTYTUICHUST B 3aKOHHYIO CUITY PELICHHSI Cyla 00 SMaHCUITALINH.

PemeHue cyna vam opraHa ONeKd W TMOTEYUTETbCTBA 00 YIOBICTBOPEHUN
WM 00 OTKa3e B MPU3HAHUW HECOBEPIIEHHOJIETHETO MOJHOCTBIO JIeeCITOco0-
HBIM MOXET OBbITh TAKXKe OTMEHEHO B CyIeOHOM TTopsinKe. 3asiBIeHUE TTOIAeTCsT
B CyJI, BBIHECIIUI pellieHre O BOMPOCY 00 AMaHCUITALIMA HECOBEPIIEHHOIET-
Hero, MO0 B CY/I ITO MECTY HAXOXICHUST OpraHa OTieK! U MOTICUYNTEeIbCTBA, TPH-
HSIBIIIETO TAaKOE PEIICHME.

BepHyTbCs B kaTanor y4ebHUKOB U MOHorpadui
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Bonpoc 71. BocctaHoBneHne npaB Mo yTPayeHHbIM LEHHbIM
Gymaram Ha npenbsBUTENS UK OPOEPHbIM LIEHHBIM
O6ymaram (BbI3bIBHOE MPON3BOACTBO)

OTBET

Jlena 0 BOCCTaHOBJICHUH IPaB MO YTPaYeHHBIM LIEHHBIM OyMaraMm Ha Tpeabsi-
BUTEJISI WIM OPICPHBIM IIEHHBIM OymaraM (BBI3BIBHOE TTPOU3BOACTBO) MPUOO-
peTaroT 0co60e 3HAYCHHE B YCITOBUSIX PHIHOYHBIX OTHOIIICHMIA. B mpexxHeM rpaxk-
JAHCKOM IIPOIIECCYaIbHOM 3aKOHOMATEIbCTBE BOCCTAHOBJICHWE IIpaB I10
yTpaueHHBIM IICHHBIM OyMaraM pacipoCTPaHsIOCh B OCHOBHOM Ha CITyJau yT-
pathl coeperaTeIbHbIX KHIDKEK Ha MPEIbSIBUTENIST WJIM COXPAHHOTO CBUIETEb-
CTBa O TpHeMe Tla XpaHeHWe OOJIUTAlMiA TOCYIapCTBEHHBIX 3aliMOB, B HOBOM
xe I'TIK mpenmeT paccMOTpeHHUsI Ie)T, CBI3aHHBIX ¢ BOCCTAHOBJICHMEM TIpaB IO
yTpaueHHBIM IIECHHBIM OyMaraM Ha TPeIbIBUTEIST WM OPACPHBIM IIEHHBIM Oy-
MaraM, 3HaYMTEeJIbHO pacIIupUIICs.

B cr. 143 I'K P® nan nepeueHb LIEHHBIX OyMar, yTpaTa KOTOPBIX ITpe/rosara-
€T BOCCTaHOBJIEHHE Ha HUX TpaB B MOPSIIKE IPaXIaHCKOTO CYIONpPOU3BOICTBA.

I'paxknaHcKoe 3aKOHOJATENbCTBO MPEelyCMaTPUBAET CyAeOHbIN MOPSITOK BOC-
CTaHOBJIEHUS MPaB 10 YTPaueHHbIM LIEHHBIM OyMaraM Ha MpeabsBUTENs U Op-
JIepHBbIM LIeHHbIM Oymaram (ct. 148 TK P®).

PaccmoTrpeHue cynaMu iesl 0 BOCCTAHOBJIEHUU MpaB MO YTPaueHHbIM 1LIeT-
HbIM OymaraM Ha MpeabsBUTENS] B MOPSIKE 0COOOro MPOU3BOACTBA O0YCIOB-
JieHo crielinbUKOo JaHHOTO 00beKTa TpaxkaaHcKuX npas. C nepenayeit eHHOM
Oymaru K JIuIly TIepexolsiT Bce yI0CTOBepsieMble €10 MpaBa.

JIuuo, yrpatusiiiee TOKYMEHT Ha MPEeIbSIBUTESI, MOXET TPeOOBATh BOCCTAHOB-
JIEHUsI TIpaB 10 HeMY B MOpsIIKe 0cOOOTO MPOU3BOJCTBA, €CIM eMy HeU3BECTEH
JiepaTesib 3TOr0 JOKYMEHTa, B IPOTUBHOM CJTyvae MpeabsBIsIeTCs] OObIYHBIN UCK
00 ucrpedboBanuu umymiectsa. Ilonoxenus cr. 302 'K P® He nmpensitcTByioT
MpaBy Ha MpeIbsiBIeHHE TAKOTO MCKa.

Bbi3biBHOE MPOU3BOJCTBO HE MPUMEHSIETCS B ClTyyae yTpaThl UMeHHOU 1IeH-
HOH OyMaru, IOCKOJIbKY €10 TPYAHO BOCIIOJIb30BaTbCsl HE YKa3aHHOMY B IEil
JIMIY W, 10 OOIlIEeMYy MpaBUiy, € BOCCTAHOBJIEHUE OCYILIECTBISIETCS AepxKaTe-
JIeM peecTpa IemHbIX Oymar. Hampumep, B PenepalbHOM 3aKOHE OT 26 1eKa0-
ps 1995 1. «O0 aKIMOHEPHBIX OOIIeCTBAX» MpeaycMaTpUBaeTcsl 00sI3aHHOCTD
aKIMOHEPHOTO O0IIEeCTBa MPY BBITYCKE UMEHHBIX OOJIUTalIMil BECTU PEeCTp UX
BJIaJIeNIblIeB. YTepsiHHAsI UMEHHasl o0Juraius BO30OHOBIIsIETCS OOIIECTBOM 3a
pasyMHylo 1iaty. [1paBa Biagesblia yTepsiHHOM OOJUraliuy Ha MPpeabsiBUTENS
BOCCTaHABJIMBAIOTCS CYIOM B MOPSIIKE, YCTAHOBJIEHHOM IPOLIECCYaIbHBIM 3a-
KoHopaareabcTBOM Poccuiickoit @enepanuu (m. 3 4. 8 cT. 33 3akoHa).

Ilon yTpaToil LeHHOW OymMaru ciemyeT MOHMMAaTh JUOO ee MoTepro, JMOOo
yTpary LeHHOI OyMaroil MpU3HAKOB IJIaTeKeCMOCOOHOCTH B pe3yJibTaTe He-
HaJJIeXallero XpaHeHUs WM 10 ApYTMM NpUYMHaM, HampuMep ma coepera-
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TEIbHON KHMXKE WM KOHTPOJBHOM JINCTE HE COXPAaHUJIACh 3alIUCh OCTaTKa
BKJIa@a U Jp.

IIpaBuo 0 MOACYAHOCTH COOTBETCTBYIOILETO 3asBJEHUS — MO MECTy Ha-
XOXJIEHUsI OpraHM3allMy WIM JPYroro JiMua, BbIIABLIETO HOKyMEHT (cT. 294
I'TIK), 4T0 0OBsICHSIETCS 11e71€C000Pa3HOCThIO PACCMOTPEHUS Iea B TOM CYIIE,
TJIe COCpenoTOoYeHa OCHOBHAsI Macca 10Ka3aTeJIbCTBEHHOrO0 MaTtepuaia, a Tak-
K€ UMEETCS BO3MOXHOCTD 3aCiIylIaTh MPEICTABUTENS] YUPEXACHUS, BbIIABIIETO
yTpauyeHHYIo LieHHYto Oymary. KpoMe Toro, Ho MecTy HaxXxoXAeHUs JIMLA, BbI-
JABIIETO TOKYMEHT, MPEINOYTUTEIbHEE COBEPLIATh MPoliecCyalbHble NEeCTBUS,
yKa3zaHHbIe B Y. 1 cT. 296 T'TIK.

B 3asBieHUM 0 MPU3HAHUW HENCUCTBUTENBHOM YTpaueHHOM LIEHHOH OyMa-
TW Ha PEIbsIBUTENS WX OPIEPHOI LIEHHOM OyMaruv v 0 BOCCTAaHOBJIEHUU TIPaB
110 HUM KpoMe OOLIMX PEKBU3UTOB yKa3bIBAIOTCS:

*  OTJIMYMUTENIbHbIE MPU3HAKU YyTPAYEHHOTO TOKYMEHTA;

*  00CTOSATENbCTBA €TO YTPAThl UM MOPYU JOKYMEHTA;

* HaVMEHOBaHWeE JINIIA, BLINABIIETO €T0;

* Mpock0a 3asBUTENS O 3allpelIeHUN JIMILY, BbIIABIIEMY JOKYMEHT, TPOU3-

BOJIUTH 10 HEMY IJIaTE€XW WJIU BbIIAYU.
PaccmarpuBaembie B TOPsiIKE BBI3BIBHOTO TPOU3BOJCTBA Jiejia UMEIOT CBOU
0COOEHHOCTH.
IlepBasi 0COGEHHOCTh BBI3BIBHOTO MPOM3BOJACTBA 3aKJIIOYAETCS B TOM, YTO
cymbsi, coracHo cT. 296 I'TIK, mocite MpuHATHS 3asiBICHHUS] O IPU3HAHUU He-
NEeUCTBUTEIBLHOM yTpauyeHHON LIEHHOM OyMaru Ha MpeabsBUTENS WIX OpAep-
HOW LIeHHOI OyMaru ¥ 0 BOCCTAaHOBJIEHUM MPaB MO HUM B CBOEM OMpPENEICHUN
3ampelaeT NpoOU3BOIUTh TUIATEXU WM BBIIAYM O YTPAYEHHOMY TOKYMEHTY.
OrnpeneneHue o 3ampelieHuy JOJXKHO ObITh BHIHECEHO CYIbeil HeMEeJIEHHO
TocJie IPUHSTHUS 3asiBJIEHUSI, W KOIIMSI €ro cpasy e HalpaBlieHa COOTBETCTBY-
foLLEeMY JIALLY, IJIs1 JEMCTBUIM KOTOPOTO BBIHECEHHOE ONpPENeIeHUE HOCUT 00sI-
3aTeJIbHBII XapakTep.
Bropasi 0coOGeHHOCTb COCTOMT B TOM, YTO AepKaTesib IEHHOU Oymaru Heu3-
BECTEH, MT03TOMY B OMNpEAEIEHUH Cya TAKXKEe YKa3bIBAE€TCS Ha 00513aTeJIbHOCTh
oMnyO0JMKOBaHUS B MECTHOM MEPUOANYECKOM MEYaTHOM U3JAHUU 3a CUET 3asi-
BUTEJISI CBEACHUIA, KOTOPBIE JOJKHBI COAEPKaTh:
1) HaMeHOBaHUE CyJa, B KOTOPBI MOCTYNWIIO 3asiBJI€HUE 00 yTpaTe JOKY-
MEHTa;

2) HauMeHOBaHUe JIMIIa, TOJABIIETO 3asiBJICHNWE, U €ro MeCTO XUTEJIbCTBA
WM MECTO HaXOXIEHUSI;

3) HaMMeHOBaHUe U MPU3HAKU TOKYMEHTA;

4) npenyioxeHue AepxKaTeaio TOKyMeHTa, 00 yTpaTe KOTOpOro 3asiBJIeHO, B
T€YeHUE TPEX MECSLEB CO THS OMyOJMKOBAHUS MOAATh B CYI 3asiBICHUE
0 CBOMX MpaBaX Ha 3TOT TOKYMEHT.

BepHyTbCs B KaTanor y4eOHMKOB 1 MOHOrpacun
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[eno o npu3HaHUW HENEWCTBUTETLHON YTpaueHHOU LIEHHOM OyMaru Ha mpebsi-
BUTEJISI WY OPACPHON IIEHHOW OyMaru U 0 BOCCTAHOBJIEHUU MpPaB IO HUM CYIT
paccMaTpUBaET MO UCTEYEHUU TPEX MECSIIEB CO THS OMYOIMKOBAHUS B MECT-
HOIA Ta3eTe CBeAeHUIA, yKa3aHHBIX B 4. 1 c1. 296 I'TIK. HayajbHBIM MOMEHTOM
3TOTO CPOKa SIBJISIETCS JaTa U3JaHUs Ta3eThl, B KOTOPOU MOMeIlleHa YKa3aHHas
nyonukanusi. YKazaHHbIe KaTerOpUU JIe] PacCMaTPUBAIOTCS MO OOIIMM TIpa-
BUJIaM TPaxkIaHCKOTO CYAOTpPOU3BOACTBA. B cynebHoe 3acemaHue BBI3BIBAIOT-
cs1 3asIBUTENb U JIUIIO, BhIIABIIIEe yTPaYeHHbIN JOKYMEHT. HesiBKa BbI3BaHHBIX
B cyneOHOe 3aceaHue JIWII, HaJJlexXalle U3BEIIeHHBIX O JHE CAyIIaHus Jena,
He JOJDKHA MPEMSITCTBOBATh PACCMOTPEHMUIO Jea.

B ciydae ynmoBieTBOpeHUsI MPOCHOBI 3asIBUTEIIST Cyl IPUHUMAET PEIlleHUe,
KOTOPBIM MPU3HAET YTPAYEHHbBIN TOKYMEHT HEAEHCTBUTEIbHBIM U BOCCTAHAB-
JIMBAET MpaBa Mo yTPauyeHHBIM LIEHHOW OyMare Ha MPEeabSIBUTENST WU OpAEp-
HOW 1IeHHOW OyMare. DTo pellleHUe cyna SBJSETCS OCHOBAHMEM [JISI BbIIAYu
3asIBUTEJI0 HOBOTO JOKYMEHTA B3aME€H MPU3HAHHOTO HENEUCTBUTEIbLHBIM.

B pe30yII0TUBHOI YacTU pellleHust Cy AOJDKEH yKa3aTh Ha MPU3HAKU TOKY-
MEHTa, OOBSIBICHHOTO HEIeiICTBUTEIBHBIM, M TTa 00S3aHHOCTD YYPEKICHMSI,
BBIJIABIIETO JOKYMEHT, MIPOU3BECTU €T0 3aMEHY.

PellieHre cyna 1o nefiaM BBI3BIBHOTO MPOU3BOMACTBA JOJXKHO OTBEYaTh 00-
UM TpeOOBaHUSIM, MpeayCMOTpeHHBIM cT. 197, 198 TTIK.
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Bonpoc 72. TMpon3BoacTBO NO Aenam 0 MPUHYANTENbHOM
rocnuTanM3auumn rpaxaaHnHa B NCUXmMaTpUYecKui
CTaUMOHap U NPUHYAUTENbHOE NCUXMATPUYECKOE
OCBWIETENbCTBOBAHME

OTBET

[NcuxuaTpuyeckoe OCBUAETEILCTBOBAHUE JIMLA MOXET ObITh MPOBEICHO 0€3
ero comtacus wid 6e3 corjacusi ero 3aKOHHOTO MPEACTABUTENS B CIydasx,
Korjaa, Mo MMEKIIUMCS JaHHBIM, O00CeayeMblii coBepllaeT AeiCTBUS, dal0-
1€ OCHOBAaHMS MpearoaraTb HaAJIMYME Yy Mero TIXKEeJIOTo TMICUXUIECKOro pac-
CTpOUCTBA.

JlaHHbBIE ICUXMATPUUECKOTO OCBUAETEIbCTBOBAHUS U 3aKJIIOUYEHUE O COCTO-
STHUY TICUXWYECKOTO 3I0POBbSI 00CIIeAyeMOro (pUKCUPYIOTCSI B METULIMHCKOM
JTOKYMEHTALMU, B KOTOPOI yKa3bIBAalOTCS TaKXKe MPUUMHBI OOpallleHUs K Bpa-
Yy-TNCUXUATPy U MEAULIMHCKUE PEKOMEHIALIUU.

PellieHre 0 TICUXUATPUIECKOM OCBUAETEIHCTBOBAHUM Julla 6e3 ero cormia-
CUsl TIPUHMMAETCs BpauyoM-TICUXMATPOM T10 3asIBJCHUIO, COAEpIKalleMy CBeJe-
HUSI O HAJIMYUU OCHOBAHMU AJI1 TAKOTO OCBUIETEJILCTBOBAHUS, KOTOPOE MO-
KeT ObITh MOJAHO POACTBEHHUKAMM JIMLIA, MOIIEXAIIEro MCUXuaTpuiecKoMy
OCBUJIETEILCTBOBAHMIO, BPAYOM JIFDOOM MEAMLIMHCKOM CIEMabHOCTH, JOJIK-
HOCTHBIMM JIMLIJaMU U UHBIMU rpaxkaaHaMU.

B HEOTOXHBIX clydasix, KOrja, Mo IMOJAYYEeHHBIM CBEACHUSM, JIULIO Mped-
CTaBJISIET HETIOCPEACTBEHHYIO OMTACHOCTD [IJIsI Ce0s1 U OKPYKAIOIINX, 3asiBlie-
HUE MOXET OBbITh YCTHBIM. PellleHue o McUuXuaTpuuyecKOM OCBUAETEIbCTBOBA-
HUU IIPUHUMAETCS BpauyoM-TICUXMATPOM HEMEIJIEHHO ¥ 0(DOPMIISIETCST 3aIT1ChIO
B MEIMLIMHCKOU JOKYMEHTaLUU.

[Ipu OTCYTCTBUM HEMOCPEACTBEHHOI OMACHOCTHU JMLA IJIsi ce0s1 WU OKpPY-
JKAIOLIUX 3asIBJICHUE O MICUXUATPUUECKOM OCBUIAETEIbCTBOBAHUHU TOJKHO OBITh
MUCBbMEHHBIM, COIEpKaTh MOAPOOHBIE CBEACHNSI, 0OOCHOBBIBAIOIIE HEOOX0-
JUMOCTh TAKOTO OCBUIIETEbCTBOBAHMS, U YKa3aHUE HA OTKa3 Jnlla JIUOO ero
3aKOHHOTO TIpeACTaBUTEJISI OT oOpallleHUsl K Bpady-Ticuxuatpy. Bpau-ncuxu-
aTp BIIpaBe 3alPOCUTh JOTOJHUTEbHbIE CBEAECHUS, HEOOXOAUMBIE AJIsI TIPUHSI -
TUS pellieHUs. YCTaHOBHUB, UTO B 3asBJIECHUU OTCYTCTBYIOT JaHHBIE, CBUACTEIb-
CTBYIOIIME O HAJIMYMU OOCTOSITENLCTB, MPEAYCMOTPEHHBIX MYHKTAMU «0» U «B»,
Bpay-IicCUXuaTp B MMCbMEHHOM BMJI€, MOTHUBUPOBAHHO OTKA3bIBACT B MICUXUAT-
PUYECKOM OCBUIIETEIbCTBOBAHUM.

YcTraHOBUB 0OOCHOBAHHOCTD 3asIBJACHUS O MCUXUATPUUECKOM OCBUIETEIIb-
CTBOBAaHUMU JvIla 0e3 ero corjaacus Ui 0e3 coriacus ero 3aKOHHOTO TIPe/ICTa-
BUTEJSI, Bpauy-TICUXUATP HAIpaBJsieT B Cyl IO MECTy XKMTEJIbCTBA JIMIA CBOE
MUChbMEHHOE MOTUBUPOBAHHOE 3aKJTIOUEHNE O HEOOXOIUMOCTHU TAKOTO OCBU/IE-
TeHLCTBOBa&I)%, a Takxe 3asiBieHHe 00 OCBUAETEbCTBOBAHUN U APYyTUE UME-
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forecs: Matepuanbl. Cybsi pelliaeT BOMPOC O Javye CAaHKIIMU B TPEXITHEBHBIN
CPOK C MOMEHTa IOJy4eHUs] BceX MaTepuanoB. JedCTBUS CyabM MOTYT OBbITh
003aJloBaHbl B Cyl B TMOPsJIKE, YCTAHOBIEHHOM ['paXmaaHCKUM Mpoleccyaib-
HbIM KoziekcoM P®D.

OCHOBaHUSIMU JUTSI TOCTIMTAIM3ALUY B TICUXMATPUIECKUI CTAllMOHAD SIBJISI-
I0TCSl HAJIMUME y JIMLA TICUXMYECKOTO PpAacCTPOMCTBA U pellleHue Bpavya-TMCcuxu-
aTpa O TPOBEICHUM OOCIENOBAaHUS WM JIEYEHUS! B CTALlMOHAPHBIX YCIOBUSIX
U060 TOCTAHOBJIEHUE CYIbU.

OcHOBaHMEM JJIS TIOMEIIEHUSI B ICUXUATPUUECKUI CTALIMOHAP MOXET ObITh
TaKke HeOOXOAMMOCTDb MPOBEACHUS TICUXUATPUIECKON IKCIIEPTU3BI B CIIydasix
U B TIOpsIIKE, YCTAHOBAEHHBIX 3aKoHaMu Poccuiickoit Penepanuu.

JleyeHue nuua, CTpafaloNIero MCUXMYECKUM PacCTPONCTBOM 310POBBS, TPO-
BOJIUTCS MOCJIE TOJYYeHUS €ro MUCbMEHHOTO coIlacusi; 6e3 ero coryiacusi Wiu
6e3 corjacusi 3aKOHHOTO TMPEACTaBUTENs TMCUXUATPUUECKOE JIEYEHUE MOXET
MPOBOAMUTLCS JIUIIb MPU MPUMEHEHUU TPUHYIUTEbHBIX MEP MEIMIIMHCKOTO
XapakTepa B OTHOILIEHUU JIMII, CTPAAAIONINX MCUXUYECKMMU PAaCCTPOMCTBAMHU,
COBEPIIMBILKX OOLIECTBEHHO OMACHbIE ACSIHUS, 110 OCHOBAaHMSM U B TOPSIIKE,
YCTAHOBJICHHBIM YTOJIOBHBIM KojekcoMm Poccuiickoit Denepaunu u Yrojos-
HO-TIPOLIECCYaTIbHBIM KoieKcoM P®, a Takke mpu HeI0OPOBOJIBHOM TOCTIUTA-
JIM3alMU 10 OCHOBaHUSIM, MPEAYCMOTPEHHBIM CT. 29 3akoHa PP «O ncuxuar-
PUYECKOl TIOMOILM W TapaHTUsIX MpaB TpaxkIaH MPU ee OKa3aHUW».

B ykaszaHHBIX ciydasix JIMIO, CTpajaiollee MCUXUYECKUM DPACCTPOCTBOM,
MOMELLAETCSl B MCUXAATPUUECKUI CTALLMOHADP JO BBIHECEHMSI PELIEHMS Cyna
0 €ro MPUHYAUTENbHON TOCTIUTAIN3AIIUY.

B oTHOIEHNU YKa3aHHBIX JTUL TPUMEHEHUE 1J15 JIeUeHUs] ICUXUYECKUX pac-
CTPOMCTB XUPYPIMUECKUX M IPYTUX METOAOB, BBI3BIBAIOLIUX HEOOPAaTUMBbIE
TIOCJIENICTBUS, a TAKXKe MPOBEACHNE UCIIBITAHUN MEIUIIMHCKUX CPENCTB U Me-
TOJOB HE JOIMYyCKaeTCs.

JIuio, moMenieHHOe B TICUXUATPUYECKUI CTAllMOHAP IO YKa3aHHBIM OCHO-
BaHUSIM, MOUIEXUT 00s13aTeIbHOMY OCBUIETEJbCTBOBAHUIO B TeueHUe 48 ya-
COB KOMUCCHEW Bpayeii-TICMXMATPOB MCUXUATPUUECKOTO YUPEXKIEHUS, KOTO-
pasi IpMHUMAET pellleHre 00 000CHOBAaHHOCTM rocnuTaiu3auuu. B ciyyasx,
KOTZa TOCTUMTaNU3alusl MPU3HAETCsS] HEOOOCHOBAHHON WM TOCIUTAIM3UPOBAH-
HBI He BbIpaXaeT XeJaHMWSI OCTaTbCs B MCUXMATPUUECKOM CTAllMOHApe, OH
TIOMJIEXKUT HEMENTIEHHOW BBITTUCKE.

Ecau rocniutanusaius npu3HaeTcsi 000CHOBaHHOI, TO 3aKJII0YEHUE KOMUC-
cum Bpaueii-ncuxuatpoB cornacHo cT. 302 I'TIK B TeueHue 24 4acoB IomaeTcst
MPEACTABUTENIEM TICUXUATPUIECKOTO YUPEXICHUS B Cyd MO MECTy HaxoxXnie-
HMSI TICUXUATPUYECKOTO YUPEXKIeHUsl ISl pellieHus] BOMpoca O JalibHEeHIeM
npeObIBaHUU Jinlia B HeM. K 3asiBiIeHMIO, B KOTOPOM IOJKHBI OBITh yKa3aHbI
MPeayCMOTPEHHbIE 3aKOHOM OCHOBAHMS ISl TOCTIMTATU3ALUM B TCUXUATPU -
YeCcKUil cTallMoHap B HEJA0OPOBOJbHOM MOpPSIIKE, npuiaraeTcg eMOTI/IBI/l OBaH-
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HOE 3aKJII0YeHUEe KOMUCCUM Bpayeil-NMCcuXuaTpoB O HEOOXOAMMOCTH AaibHei -
11er0 TPeObIBAaHMS ULA B ICUXUATPUIECKOM CTallOHape.

IMpuHuMast 3asiBJIeHUE, Cylbs OMHOBPEMEHHO NaeT CaHKIIMIO Ha TpeObiBa-
HMeE JIMIIA B TICUXMATPUUECKOM CTallMOHape Ha CPOK, HEOOXOMMUMBIiA IJIs1 pac-
CMOTpEHUS 3asBJICHUS B CYIE.

3asBieHUe O TOCMUTAIM3ALMHY JIULIA B TICUXUATPUUECKUIT CTallMOHAD B He-
JOOPOBOJILHOM TIOPSIIKE CYbsl pacCMaTpUBaeT B TEUSHUE MSTH THEH ¢ MOMEH-
Ta €ro MPUHSTUS B MOMEIIEHUM Cyla JUOO B IMCUXUATPUUECKOM YUPEKIeHUU
(ct. 304 TTIK).

Jluiy nokKHO OBITH MPEIOCTaBICHO MpaBO JUYHO YIaCTBOBATh B CylIeOHOM
PacCMOTPEHUH BOMPOCa O €ro rocnuTain3annu. Eciu o cBeneHusIM, moydeH-
HBIM OT MPEACTaBUTENS TICUXUATPUUECKOTO YUPEKIEHUsI, TICUXUIECKOE COCTO-
sTHUE JIM1Aa He TI03BOJISIET eMYy JINYHO YJ4acTBOBaTh B pACCMOTPEHUM BOMpPOCa O
€ro rociuTaI3alMy B TOMEILEHUU Cy/a, TO 3asiBJIEHUE O TOCITUTAIM3ALIUM pac-
CMaTpUBAETCs CyIbeil B TICUXUATPUUECKOM YUPEXKIACHUM.

IIpu paccMoTpeHMM B Cyze 3asiBJICHUS JIUIA, XONATaliCTBYIOILETO O MPUHY-
JIUTEbHOM FOCTIUTATM3alUM TpaXIaHWHA Ha TPUHYAUTENbHOE JIeUeHNe B CTa-
LIMOHAp, yJyacTue B JeJie MPOKypopa, MPeACTaBUTENs] TICUXUATPUUECKOTO y4-
PEXAEHUS U TPENCTaBUTENS JIMIA, B OTHOIIIEHUM KOTOPOTO PEIIaeTcsi BOMPOC
0 TOCTIUTAU3AlIMU, 00sI3aTeIbHO.

PaccMoTpeB 3asiBlieHME MO CYILIECTBY, CYIbsl YIOBJIETBOPSIET JTMOO OTKIIO-
HSIET €ro. ,

IMocTaHoBNeHME Ccynbu 00 YIOBAETBOPEHUM 3asiBIEHMS SIBJISIETCS OCHOBA-
HUEM [Tl TOCTIMTAIU3AIMU U JaJbHEHIIero coaepKaHus JiMlia B ICUXUaTpu-
YeCKOM CTallMOHape.

ITocTaHOBIEHUE CYIbU B OECATUIHEBHBIN CPOK CO ITHS €T0 BHIHECEHUS] MO-
XeT ObITh 00XaJloBaHO TOMELIEHHBIM B TICUXMATPUUYECKUI CTAallMOHAp, €ro
MPEICTaBUTENIEM, PYKOBOIUTENEM TICUXUATPUUECKOTO YUPEXKACHUs, a TaKkKe
opraHuzanueil, KOTopoil 3aKOHOM JIM0O ee yCTaBOM (MOJIOXXKEHUEM) IPeI0CTaB-
JIEHO TIPaBO 3allIMINATh MpaBa TpaxaaH, WIK MPOKYPOPOM B MOPSIIKE, TMpemy-
CMOTpeHHOM ['paxkIaHCKUM TIpolieccyaibHbIM KojpekcoM P®.
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Bonpoc 73. CyneGHoe ycbiHOBNeHue(yaouepeHne)pedeHka
OTBET

Bomnpoc 06 ycbiHOBIeHUH (yaouepeHUu) pedeHKa HOpMATUBHO 3aKperuieH
B IlpaBuiax o nepenave geTeil Ha yChIHOBJIeHUE (YIOUEPEHUE) U OCYIIECTBIIe-
HUSI KOHTPOJIS 32 YCJIOBUSIMU MX KU3HU U BOCIIUTAHUS B CEMbSIX YCBIHOBUTE-
Jeii Ha Tepputopun Poccuiickoit @eaeparivu u [paBuiiaMu MOCTAHOBKHU Ha
y4eT KOHCYJIbCKUMU yupexneHusmu Poccuiickoit @enepanuu aereit, siBisio-
umxcs rpaxknaHamu Poccutickoit Penepannyl M yCbIHOBIEHHBIX MHOCTPAaHHBI-
MU TpaXJaHaMU WK JIMLAMU Oe3 TpaXaaHCTBa.

IIpoueccyanbHbIli MOPSITOK YCBIHOBJIAEHUS (YAOYEPEHUsI) PEeryaupyeTcs
. 29 TTIK.

YcbhiHOBNIEHME AOMYCKAETCsl B OTHOLIEHUM HECOBEPILEHHOJETHUX AETel,
€IVUHCTBEHHbII POAUTENIb WIN 00a POAUTENS] KOTOPBIX:

*  yMepJu;

* HEW3BECTHBI, CYIOM MPU3HaHbl 6€3BECTHO OTCYTCTBYIOIIMMU WM OObSIBIIE-

HbI yMEPLIUMU;

* TIPU3HAHBI CYIOM HeleeCrOCOOHBIMY;

* JIAILEHBI CYIOM POAUTENbCKUX MPaB;

* JlaJii B YCTAaHOBJICHHOM MOPSIIKE COIJIacuMe Ha YChIHOBJIEHUE;

* 10 MpPUYMHAM, TPU3HAHHBIM CYIOM HEYBaXKUTEJIbHBIMU, HE MPOXUBAIOT

GoJiee 6 MecsI1IeB COBMECTHO C PeOEHKOM U YKJIOHSIOTCSI OT €0 BOCITUTA-
HUS U cofepKaHUsl (32 UCKJIIOUEHUEM CIIy4aeB YChIHOBJIEHUS MHOCTPaH-
HBIMU TpaxXJaHaMU WJIY JULIaMU 0e3 TPaXAaHCTBA AETEei, SIBJISIIOLIMXCS
rpaxaaHamu Poccuiickoit @enepanun).

Jluia, He cocTosiiie MeXIy co0oil B Opake, HE MOTYT COBMECTHO YCBIHO-
BUTb OJHOTO M TOTO Xe peOeHKa.

YcraHoBieHME YChIHOBIEHUS TPOU3BOAMUTCS CYIOM B TIOPSIIKE, MPEAyCMOT-
PEHHOM TPaXXAAHCKUM MPOLIECCYalIbHbIM 3aKOHOIATETbCTBOM.

Yactp 2 cr. 272 I'TIK ycraHaBiavBaeT Haauuue HEOOXOAMMBIX JIJIsl YCTaHOB-
JIEHUSI yCHIHOBJIEHUS (YAOUEPEHUS) JOKYMEHTOB, MPUIaraéMbIX K 3aKII0UEHUIO
OpraHOB OIEKU U TMOIEeYUTENbCTBA.

IIpy HEOOXOAMMOCTH CyI MOXET 3aTpeOoBaTh U MHbIE JOKYMEHTHI.

3asiBjaeHUe 00 YCHIHOBICHUM WU yIOoUepeHu! (1ajee — YChIHOBJICHUE) pe-
OeHKa mopaeTcs rpaxnaHamMu Poccuiickoit Penepanyu, XeaaronMMu YCbIHO-
BUTb peOeHKAa, B pAalOHHBIN CyI IO MECTY XXKMTEJIbCTBA (HAXOXIEHUS) YChIHOB-
JISIEMOTO pedeHKa.

I'paxnane Poccuiickoit denepaliin, MOCTOSHHO MPOXUBAIOIIME 3a Mpeesa-
mu Tepputopun Poccuiickoit Penepaiiiu, MHOCTpaHHbIE TPaXAaHe WM JIMLA
0e3 rpaXkJaHCTBa, XeJalollie YChIHOBUTh PeOEHKa, SIBJISIIOLIETOCs TPakKIaHUHOM
Poccuiickoit Penepaiiiu, MoaaoT 3asBicHUe 00 YCHIHOBICHUU pebeHKa COOT-
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BeTCTBeHHO B LleHTpanbHbIi cyn cyobekTa Poccuiickoit Denepaliviv o Mecty
JKUTEJIbCTBA (HAXOXIEHMSI) YCHIHOBIISIEMOIO pebeHKa.

K 3asBaeHuto rpaxman Poccuiickoiit ®denepaiiuy, MOCTOSIHHO MPOXKKBAIO-
1IUX 32 IpeenaMu Tepputopun Poccuiickoit deaepaniny, THOCTPpAHHBIX TPaX-
JaH WIM JIULL 0e3 TpaX1aHCTBa 00 YCHIHOBJIEHUHU peOeHKa, SIBJISIIOIIEroCs rpax-
naHuHoM Poccuiickoit @enepaiinu, MpuiararoTcs: 3aKII0UeHIe KOMITETEHTHOTO
opraHa rocyJapcTsa, rpaxiaHaMu KOTOPOTO SIBJISIIOTCS YCBIHOBUTENU (MIPU YChI-
HOBJIEHUHU peOeHKa juliaMu 0e3 rpakaHcTBa — rocyaapcTBa, B KOTOPOM 3TU
JIULIA MMEIOT MOCTOSIHHOE MECTO XKUTENbCTBA); JOKYMEHTHl 00 YCIOBUSX UX
>KM3HU U O BO3MOXHOCTU OBbITh YCHIHOBUTEJISIMU; pa3pellieHue KOMIIETEHTHOTO
opraHa COOTBETCTBYIOIIIETO0 TOCYJapCTBa Ha BbE3[l YCHIHOBISIEMOro pebeHKa 1
€ro MOCTOSIHHOE XKMUTEJbCTBO Ha €ro TEPPUTOPUM.

K 3asiBieHuo 00 ychIHOBIeHUM TpaxaaHamu Poccuiickoit Denepatiuu pedeH-
Ka, SIBJISIIOIIIETOCsl MTHOCTPaHHBIM IPaXKAaHWHOM, TPUJIaraeTcs corjiacue 3aKOHHOTO
TpeCTaBUTENS PEOEHKA M KOMIIETEHTHOIO OpraHa rocyJapcTsa, TpaXIaHUHOM KO-
TOPOTO OH SIBJISIETCS, U, €CJIU 3TO TPeOyeTCsl B COOTBETCTBUU C 3aKOHOJATEIbCTBOM
yKa3aHHOTO rocyaapcTBa U (MJIv) MeXayHapoaHbiM goropopoM Poccuiickoii De-
Jiepalyu, Corjiace caMoro pedeHKa Ha YChbIHOBJIEHUE.

JIOKyMEHTbl YCBIHOBUTENIEd — WMHOCTPAHHbBIX I'PaXAaH JAOJKHBI OBbITh Jiera-
JIN30BaHbI B yCTAHOBJIEHHOM Mopsake. [locie neranusannu oHU JOIKHBI ObITh
TepeBeieHbl Ha PYCCKUI SI3bIK Y MEePEeBOJl HOTAPUAIbHO YAOCTOBEPEH.

Bce 1oKyMeHTBI MpPENCTaBsIOTCS B IBYX 3K3eMILIsSIpax.

OpraH oneKku U IOMeYnTeIbCTBA 110 MECTY XKUTEIbCTBA (HAXOXIEHUST) YChbI-
HOBJISIEMOI0 pebeHKa MpeacTaBiseT B Cyl 3akiioyeHue o0 000CHOBAHHOCTU
YCBIHOBJIEHUSI U O €0 COOTBETCTBUM MHTEpPECAM YCBIHOBJISIEMOIO pebeHKa C
yKa3aHWeM CBeIeHUI 0 (haKTe JUYHOTO OOIIEHUST YChIHOBUTENEH (YCHIHOBUTE -
JIs1) C YCHIHOBJISIEMBIM PEOEHKOM.

3asiBiaeHue 00 YCHIHOBIEHUH (YIOYepeHUN) paccMaTpUBaeTCsl B 3aKPhITOM
CyneOHOM 3aceqaHuM ¢ 00s13aTeIbHBIM YYacTMEM CaMHUX YChIHOBUTENEH (yChbl-
HOBUTEJA), IPEICTABUTENSI OPraHa ONEKU U MONEYUTEbCTBA, MPOKYpOpa, pe-
OeHKa, JOCTUTLIET0 BO3pacTa YeTbIpHAJALATH JIET, 2 B HEOOXOAUMBIX CITydasix —
ponuTtesiel U APYyrux 3aMHTEPECOBAHHBIX JIML] U CaMOTo pedeHKa B BO3pacTe OT
JECSITH A0 YEeTbIpHAALIATH JIET.

IIpu YCHIHOBIEHUU IETEH MHOCTPAHHBIMU TpaXIaHAMU WU JULIaMu 6e3
TpaXkJIaHCTBA JOJIKEH COOMI0IaThCs 3aKPETJIEHHbIN B CEeMEMHOM 3aKOHOATE b-
CTBE MPUHLIMUII MPUOPUTETHOTO YCTPOICTBA peOeHKa Ha BOCIIMTAHUE B CEMbIO
POCCUMCKUX TpaxKaaH.

Cyn, paccMOTpeB 3asiBJICHUE, BBIHOCUT PEllIeHUE, KOTOPbIM YAOBJIETBOPSIET
JIM00 OTKa3bIBAET B YIOBJIETBOPEHUU MPOCHOBI YCHIHOBUTEEH (YCHIHOBUTEIS)
00 ychlHOBJIeHUM pebeHka. [Ipu ynoBaeTBopeHUH MPOChObl 00 YCHIHOBICHUU
CyIl TIpU3HaeT pebeHKa yChbIHOBJIEHHBIM KOHKPETHBIMU JIMLIAMU (JIMLIOM) U YKa-
3bIBAET B PEILIEHUU BCE TaHHbIE 00 YCHIHOBJIEHHOM U YCHIHOBUTENSAX (YCHIHO-
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BUTEJIE), HEOOXOMUMBIE JJTSI PETUCTPAIMY YCHIHOBJICHUST B OpraHax 3aIicy aK-
TOB TPaKIAaHCKOTO COCTOSTHUSI.

VYnoBnerBopeHue 3as1BJieHUsI 00 YCHIHOBJICHUY TOIYCTUMO JIMIIIb B OTHOIIIE-
HUJ HECOBEPIICHHOJIETHUX AETeil U TOIbKO B 1X mHTepecax (cT. 124 CK).

Cy, yIoBJIETBOPUB 3asiBIIEHNE 00 YCHIHOBJICHNHU PeOCHKA, MOXET 0TKa3aTh
B YacTU YIOBJIETBOPEHUS MPOCHOBI YCHIHOBUTENEH (YCHBIHOBUTEINSI) O 3alUCH
HX B Ka4eCcTBe poauTesicil (poauTelisi) pebeHKa B aKTOBOI 3aITMCH O €T0 POXKIIe-
HUH, a TaKXe 00 N3MEHEHUH JaThl M MecTa POXKIeHUs peOeHKa.

Ipu perieHN BoOTpoca O TOIYCTUMOCTH YCHIHOBJICHUS B K&XKIOM KOHKDET-
HOM cJTy4ae CJIeyeT IMPOBEPSITh U YIUTHIBATh HPABCTBEHHBIC M MHBIC IMIHbBIE Ka-
YecTBa YCBIHOBUTENS (0OCTOSITEIbCTBA, XapaKTepU3YIOIINE MTOBENCHHUE 3asBUTE-
JI Ha paboTe, B OBITY, HAJIMUUE CYTUMOCTH 3a MPECTYIICHUs] TTPOTUB JIMYHOCTH,
32 KOPBICTHBIC Y IPYTHE YMBIIUIEHHBIE TIPECTYTUICHUS U T. T1.), COCTOSTHUE €70 3110-
POBBSI, a TAKXKe 0COOEHHOCTH TTPOXXUBAIOIINX BMECTE C HUM WICHOB CEMBH, CIIO-
SKUBIINECS B CEMbE B3aUMOOTHOILIEHUST, OTHOIIICHNSI, BOSHUKIITNE MEXIY STUMU
JIMIIAMU 1 peOEHKOM, a TakKe MaTepualibHble 1 XXUJIUIIHbIE YCIOBUS XKU3HU Oy-
NYIIUX YCHIHOBUTENEH. DTH 00CTOSITETHCTBA TOJDKHBI ITOJTYYUTh OLIEHKY B MOTH-
BUPOBOYHOM YacTH PELIeHMsI cyla 00 YIOBIETBOPEHUU TPOCKOBbI YCHIHOBUTEEH
(YchIHOBUTEIST) 00 YCHIHOBJICHUHN peOeHKa YUIM 00 OTKA3€ B €€ YIOBICTBOPCHUM.

Ipu ynoBneTBOpeHUM 3asiBJieHUsI 00 YCHIHOBJICHWH B3aMMHBIE HpaBa U 00sI-
3aHHOCTH YCHIHOBMTEJIEH (YCHBIHOBUTEIS) U YCHIHOBJICHHOTO peOeHKa ycTaHaB-
JIMBAIOTCS CO JAHS BCTYIUICHUS B 3aKOHHYIO CUJTY pellieHUs cyna 06 YChIHOBIIe-
HUU peOCHKA.

YChIHOBUTENMM 00sI3aHBI JTMYHO 3a0paTh peOeHKa 10 MECTY €T0 KUTEJIbCTBa
(HaxoXIeHMs) IO TIPeIbSIBJICHUY TTAacIiopTa WJIM MHOTO JOKYMEHTa, YIOCTOBE-
PSTIOILETO TUYHOCTh YCHIHOBUTENIS, U PEIICHUS Cya.

PeuieHue cyna 06 yChIHOBJIEHUM, €CJIA OHO He ObUIO 00aJIoBaHO B CYIl BTO-
pOif MHCTAHIINU, BCTYMAeT B 3aKOHHYIO CHJTY IO UCTEYCHUH CpoKa Ha Kaccallu-
OHHOE 00XKaJIOBaHUE, T. €. ITI0 UCTCUCHUM ACCSITHU JHEH CO THS MPUHSTHUS pelle-
HMS CYIIOM B OKOHYATeIbHOM hopme. B ciyyae momgaum KaccalmoHHOM XKano0b!
pelieHune cyaa 06 YCHIHOBJICHUH, €CJT OHO He OTMEHEHO, BCTYIAeT B 3aKOHHYIO
CWITy TIOCJIe PAaCCMOTPEHMS Jiejia CYIOM KaccallMOHHOM MHCTaHIUU. C 3TOT0 THS
V YCBIHOBUTENIEH (YCBIHOBHUTEJSI) M YCHBIHOBJICHHOTO BO3HUKAIOT B3aMMHBIC
MpaBa ¥ OOSI3aHHOCTH, TIPaBOBasi MPUPONA KOTOPHIX 3aKIIOYAETCS B TOJTHOM
NMpYPaBHUBAHWM YCBIHOBJICHHOTO peOeHKa B IMYHBIX M UMYIIECTBEHHBIX TTpa-
Bax ¥ 00513aHHOCTSIX K pOXHBIM AeTsIM ychiHoBuTes (cT. 137 CK).
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Bonpoc 74. CywwHOCTb KacCaUMOHHOIO NPOM3BOACTBA M OCHOBAHWS
K OTMEHE U W3MEHEHMNIO PeLUeHWiA Cyha nepsom
WHCTaHLMK

OTBET

CylHocTb pOCCHIICKO# Kaccalym 3aKJTI09aeTCsl B ITIEPeCMOTPe He BCTYTVB-
IIMX B 3aKOHHYIO CWJIy aKTOB Cy/a TMepBOil MHCTAHIIMY BBILIECTOSIIUM CYIOM
M CBOIUTCS K HECKOJBKMM HOPMATHBHO 3aKPETICHHBIM MOJOXKEHUSIM:

1) mpaBo CBOGOIHOTO KacCallMOHHOTO 00KaJIOBaHUS PEIICHHIA, He BCTYITHMB-
IMX B 3aKOHHYIO CWJTy, TIPEIOCTABICHO CTOPOHAM M IPYIMM yJacTBYIO-
MM B JieJie iniiaM. HuKakux KaccallMOHHBIX TOBOJOB 3aKOH He yCTaHaB-
JIBaeT.

CBobona BHECEHMS TIPEACTaBICHUI Ha CyleOHbIe pelIeHUsT TIPOKypopa-
MU HECKOJIbKO OTpaHWYeHa: TIPekIe YeM IMPUHECTH TIpeACcTaBIeHHE, TTPo-
KYPOPBI TOJKHBI YCTAHOBUTH HE3aKOHHOCTh MJIM HEOOOCHOBAHHOCTD pPe-
meHus. Kpome Toro, npaBo nMpuHeceHus KacCallMOHHOTO MPEACTaBICHUS
IJIST TIPOKYPOPCKUX PaOOTHUKOB CBSI3aHO C MX y4acTHEM B PacCMOTpeE-
HUU JIefa B cyde nepBoit uHctaHuu (cT. 336 T'TIK);

2) cym B KacCallMOHHOM TOPsIIKe, IO OOIIeMy MpaBUiIy, MPOBEpsIeT 3aKOH-
HOCTb U 000CHOBAaHHOCTh PEIICHUS UCXOAS M3 JOBOIOB, U3JOXKEHHBIX B
KacCallMOHHBIX XaJo0e WU MPeICTaBICHUH, U BO3paXkeHUI Ta HUX, U
JINIIB B HEKOTOPBIX CIIyYasiX B MHTepecaxX 3aKOHHOCTH MOXKET MTPOBEPUTH
pellIeHre cyla B IMOJIHOM 00beMe — HEe3aBHCHMO OT IPEAEIIOB KajloObl,
a paBHO B OTHOIIECHUM JINII, He o0xamoBaBiux pemenue (ct. 347 I'TIK);

3) cyn BTOpO MHCTAHIIMY He TIOAMEHSIET HIKECTOSIIINE CYIbl B COOpEe HOBBIX
JTOKAa3aTeJIbCTB M JOMOJIHUTEIbHBIX MATepUAIOB, HO OLICHUBAET MMEIOIIIY-
ecsl B JieJie ¥ TOTIOJTHUTENILHO TTpeACcTaBIeHHbIE T0KAa3aTeIbCTBA, €CITH TIPH-
3HAET, YTO OHU HE MOIJIM OBITh MPEACTABICHBI CTOPOHOI B CY/I ITEPBOil MH-
CTaHIIWM, TTOATBEPXKIAeT yKa3aHHbIC B 00)KaJJOBAaHHOM PEllIeHUH (hakThl U
MPaBOOTHOIIEHUS] WV YCTaHABIMBAET HOBbIC (DaKThI M MPABOOTHOIICHUS
(ct1.347TTIK).

COOTBETCTBEHHO B XOJI€ KACCALIMOHHOTO MEPECMOTpa Cyl CAMOCTOSITEb-
HO OLIEHWBAET KaK UMEIOIINUECS B JEJIE, TAK U HOBBIE MATEPUAJIbI, TOCTYUB-
1IMe B Cy/ C KacCallMOHHOM Xano0oit (IpeacTaBieHUeM), 1 Ha OCHOBE CBO-
eil OLIEHKM J0Ka3aTeJIbCTB BIpaBe yCTaHABJIMBATh HOBbIE (haKThI.

Cya BTOpOii — KaCCAIMOHHOH — HWHCTAHIMHM HAaJeJIeH IMMPOKUMH IOJHO-
MOYMSIMH TI0 YCTPAHEHHUIO CYAEOHBIX OLIMOOK MPOLECCYATbHbIMM METOIAMMU
(cT.347,361,374T'TIK).

KaccaumoHHoe npou3BoACTBO — BTOpPasi CAMOCTOSITe/IbHAS MIPOLIECCyaTbHASs
cTanus rpakaaHCKoro cynornpou3Boactsa. OHa CyllIeCTBEHHO OTIMYAeTCsl OT
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MEPBOM CTaAMU PSIOM TOJIOXEHMI: LEIbl0, COAepXKaHUEM (MPOLECCYaTbHbI-
MU JEACTBUSIMU), PEATU3YEMBIMU IOPUANYECKUMU CAHKLIUSIMU, COCTABOM y4a-
CTHUKOB U Ap. Kaxnoi ctaguu npucyiuy ocoOble rpaxIaHCKKUe MpoLeccyallb-
HbIE MPABOOTHOILEHMSI.

[TepecMoTp CyneOHBIX OCTAHOBJEHUI B MOPSIAKE KAaCCALlMOHHOIO MPOU3-

BOJCTBA MpPECIEAYET CIEAYIOLUE LIEIU:

1) ocyluecTBaEHME KOHTPOJISI 32 TPABOMEPHOCTBIO CYIEOHBIX NEACTBUH, 32
3aKOHHOCTBIO H O0OCHOBaHHOCTBIO TTOCTAHOBJISIEMBIX CYJIOM PEIIEHUN U
OIpeeIEHUI;

2) npeceyeHUe CyneOHOro MpPOM3BOJIa MOCPEACTBOM TPaxXIAHCKUX MPOLEC-
CyaJIbHBIX CAaHKUMIA;

3) npuHATHE HEOOXOOUMBIX M INOCTATOYHBIX MEP K MPaBUJIBHOMY pa3pe-
LIEHUIO AeJ1a, HANPaBJIsieMOro Ha HOBOE pa30oUpaTeIbCTBO B IEPBOI WK
BTOpOU CyAcOHOI MHCTAHIINN;

4) npuHsTME MEpP MO MPEeLYNPEXIEHUIO OLIUOOK B paboTe CYIOB B AaJIbHEN -
LLIEM.

3HayeHUe KACCALIMOHHOTO MEPeCMOTPA PellieHUii COCTOUT B TOM, YTO:

1) aTOT crioco6 obecrneynBaeT cOOOACHUE 3aKOHHOCTH B paboTe Cy/I0B Tiep-
BOM MHCTAaHLIN;

2) 3T0 3(pPeKTUBHBIA CIIOCOO 3aIMUTHl CYOBEKTUBHBIX HPaB M 3aKOHHBIX
MHTEPECOB Ipax/laH U OpraHU3aluii OT NPOU3BOJa CyIeOHON BIaCTH;

3) aT0 camocTosiTeNbHas (hopMa MPOKYPOPCKOTO HAN30pa;

4) MaTepuasbl KacCallMOHHOTO MPOM3BOACTBA 00pa3yloT 0a3y 15l HayYHOTO
aHaju3a JeVCTBYIOLLEr0 3aKOHOAATENbCTBA, BHECEHUS MPEJIOKEHUI MO
€ro COBEPLIEHCTBOBAHUIO U MPAKTUKU €T0 PeaTu3alli.

KaccalimoHHblil epecMOTp MMEET CJIELYIOLIUE 3aa4u:

1) nepenpoBepka BLIHECEHHOTO aKTa CyAeOHOI BJACTU U TEM CaMbIM YCIO-
KOEHME OOLLECTBEHHOTO MHEHUS;

2) BBISIBJIEHUE U YCTPAHEHUE CyIleOHOI OIIMOKY C LIeJbIo obecTieueHus 3a-
KOHHOCTU UM O0OOCHOBAaHHOCTHM MPaBOCYIUSI IO KOHKPETHOMY IpaXKiaH-
CKOMY [IieJly;

3) obecrnieyeHrMe PYKOBOACTBA MPABOCYAMEM IPOLIECCYaTbHBIMUA METONAMU
0e3 HapylleHMs] HE3aBUCUMOCTH CyIeOHOI BIacTH.

TakuMm 06pa3oM, KaCCAIMOHHBIIA mepecMoTp («Kaccallusi» B TIepeBOJIe C Jia-
TUHCKOIO — OTMEHa, YHUUTOXeHue) B Poccuu npencrasisier coboii desmensvHocms
cy0a 6mopoil UHCIMAHYUU O NPOGEPKE3AKOHHOCMU U 000CHOBAHHOCMU 00J1CaN0-
B8AHHBIXPEUIeHUIl, He GCIMYNUBUIUXE3AKOHHYIO CULY, UYCIMPAHEHUIO CYOeOHbIXOUU -
00K.
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Bonpoc 75. MpaBo kaccaLyoHHOro 06XanoBaHns 1 NPUHECEHSs
NPeacTaBneHns NPOKYPOPOM Ha CyneOHble
MOCTAHOBNEHWSI, HE BCTYMNMBLLVE B 3aKOHHYIO CUY

OTBET

HeiicTByromuii 3akoH B cT. 371 I'TIK ycraHaBimBaeT mpaBo JIMII, yIaCTBYIO-
IUX B JeJie B Cyle TMepBOii MHCTaHIIMM, 00XaJIoBaTh ONpPEIeIeHUs cyaa Tep-
BOM MHCTaHIIMM, He BCTYMMBIIINE B 3aKOHHYIO CHITY.

Ha onpenenenust cyna nepBoit MHCTAaHIIMK TPOKYPOP, YIACTBYIOIIVH B Aee,
MPUHOCUT TIPENCTaBlIieHE, a OCTAJIbHBIC JIMIIA, YYaCTBYIOIINE B JeJie, TTOAaloT
YacCTHBIE KaJIOOBI.

B ommmume ot KaccallMOHHON KaloObl, TomaBaeMoli Ta CyaeOHOe pellieHue,
3KaJIo0bI TIa OTIpeNeIeHUsI CyIa TMepBOi MHCTAHIIMKA HA3bIBAIOTCST YACTHBIMH Ka-
Jodamu. Takoe MpaBOyCTaHOBJIEHE CBS3aHO C CYIITHOCTBIO CYIeOHBIX Orpenesie-
HMUIi CyOB TIEPBOM MHCTAHIIMM, KOTOPAs TIPOSIBIISIETCST B TOM, 4TO CyeGHOE OTpe-
JeJIeHUe He pa3pelliaeT Jeja Mo CYIECTBY, a JIUIIb pa3peliaeT YaCTHbIe BOIPOCHI,
Kacalolecs CyniecTBa MpolecCyalbHOTO IBMKCHUS Jejia WM WHBIX YaCTHBIX
BOIPOCOB CYAONPOM3BOACTBA. MIMEHHO ITO3TOMY XXaJloObl Ha CyneOHbIe ompeee-
HMSI IMEHYIOT YaCTHBIMM. BMecTe ¢ TeM 3aKOH He yCTaHaBJIMBAeT pas3indusl B TO-
psIIKe TIONaYM M PACCMOTPEHMSI MEXITY KacCallMOHHBIMUA M YaCTHBIMU KaJio0aMu;
STOT TIOPSIOK SIBJISIETCST aHAJIOTUIHBIM, XOTSI U MIMEIOTCST OTTpe/ie/IeHHbIC Pa3Jiv-
Yusl, CBSI3aHHBIE C CAMOM CYIITHOCTBIO 00KaTyeMbIX CyIeOHBIX aKTOB.

ITpu mpoBepke omnpenesieHit CyToB NepBOi MHCTAHLIUM B ITOPSIIKE YAaCTHO-
ro 00XaJIOBaHMUSI CyIl KAaCCAIMOHHOW MHCTAHIINHY TakKkKe IMPOBepsIieT 3aKOHHOCTh
1 000CHOBAaHHOCTh CYIeOHOTO OTpeneIeHUsI, HO MPUHUMAEMOTO JIIIb OTHO-
CUTEJIBHO OTHENBHBIX «JaCTHBIX» BOIIPOCOB CYIONPOM3BOICTBA.

B yacTHOM mopsinKe MOryT OBITH 00KaJT0BaHbI KaK OIpeAeIeHS, 0OPMIISI-
eMbIe B BUIIE CAMOCTOSATEIBLHOTO TPOLECCYaTbHOTO JOKYMEHTa, TaK U MPOTO-
KOJIbHBIE oTpenesieHus1. [1py 3TOM MPOTOKOJIbHBIEC ONPEAeIeHUSI, BEIHOCUMbBIC
B CylIeOHOM 3aceJaHWU U BKIIIOYaeMble B CyICOHBIN TTPOTOKOJ, OOXKAIYIOTCS B
OCHOBHOM COBMECTHO C pellieHMeM. BMmecTe ¢ TeM B KaccallUOHHOM TOpSIIKe
MOTYT OBITh 00OXAaJTOBaHBI He JIIOOBIC OMpeAe/ecHUs Cyda TepBOil MHCTAHIIUU,
a JINIIb TaKWe, OTHOCUTEJIbHO KOTOPHIX B 3aKOHE MMEETCsI TOUHOe yKa3aHUe,
a TaKxXe OTpelesIeHUsT Cyla, UCKITIoYAlole BO3MOXHOCTD JaJlbHEUIIEro TBU-
XeHust nena. He MoryT ObITh 06XaJloBaHBI B CyIl KacCallMOHHON WHCTAHIIUU
onpenesieHUs] MUPOBBIX Cyleil, 00 B OTHOIICHUYU TaKUX OIpPeIesICHUI 3aKOH
YCTaHaBJIMBACT aNe/UISIIMOHHOE 00XKaJloBaHUE.

Cornacao cr. 372 I'TIK yactHast xkano6a, mpeacTaBiIeHUE IIPOKypopa, MOTYT
OBITH MMOJAHBI B TEUCHME ACCSATU JHEI CO THST BBIHECEHUSI OTIpeAeSIeHUs CYIoM
MepBOI MHCTAHIINM.

YacTHbIe XKajl00bl TOCYTapCTBEHHOM MOLIUIMHOM HE OIIaulBaroOTCS.
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Cnenyduka MpoU3BOICTBA IO YACTHBIM Xajgo0aM W TIPeACTaBICHUSIM TIPO-
Kypopa TIpOSIBJISIETCS] B TOM, YTO CyIy BTOPOM WHCTAHIIMU B OOJIBIITMHCTBE CITy-
yaeB JUIS TIPOBEPKU HYKHBI He BCe MaTepHualibl Jiejla, He BCe JeI0 LETUKOM,
a JIMIIb YacTh ero. B ¢BsI3M ¢ 3TUM Cy/ibsl, BBIHECIINI OTIpeie/ieHEe 1 TIOJTyYnB-
Ui Kajo0y 10 OKOHYAaHUST CyIeOHOro pa3orpaTe/ibCcTBa Jieia, TOJKeH BbIe-
JIUTH TIpoliecCyalbHble JOKYMEHTBI, OTHOCSIINECS K 00XKaIyeMOMy OTpesesie-
HHUIO, B OTAEIbHOE, CAMOCTOSTEIbHOE MMPON3BOACTBO. DTY YacCTh AejIa C YaCTHOM
Kajmo0oii (ImpeAcTaBIeHUEM) OH M HAIIpaBJIsIeT B KaCCAIlMOHHYIO MHCTAHIIUIO.
B cnyuasix, Korma xano6a mocTynmuiIa mocje 3aBeplieHusT PON3BOICTBA HO
neny (orpeneieHue O TpeKpalleHuH MTPOU3BOICTBA IO ey WK 00 ocTaBie-
HUU 3asiBJIeHUS 6e3 pacCMOTPEHMST) TINOO KOrma K MOMEHTY HallpaBJIeHHS aejia
¢ kayioboii cyl yKe TTOCTAHOBUII pellieHue TI0 JeJTy, B KacCallMOHHYIO MHCTaH-
LIMI0 HampaBJISIETCST BCE JIEJI0 BMECTE ¢ YaCTHOM KajloOoi (MpelcTaBIeHUEM).
KputepusiMy TIpoBepKH CITyKaT cIydar He3aKOHHOCTU WJIM HeOOOCHOBaHHO-
CTH OIpeNeSIeHNIA; NMEHHO UX CTPEMUTCS BBIIBUTD BBIIIECTOSIIAST MHCTAHIINS
TPH TIPOBEPKeE ONpeAeeHUS U TOKyMEHTOB Aeia. He3aKoHHOCTb OTpee/ieHHI,
KakK MpaBUJI0, TIPEICTaBIIsSIET COOON pe3ybTaT HapyIIeHUsT VJIM HeTPaBUJIbHO-
TO IPMMEHEHUSI HOPM IpaXkIaHCKOTO TMpolieccyanabHOro npaBa. Heo6ocHoBaH-
HBIM OTIpeieieHre ObIBAeT MPU HETTOJIHOM BBISICHEHUU IOPUANYECKY 3HAYMMBbBIX
00CTOSTENTLCTB, HEOOXOAMMBIX IIJISI TIOCTAHOBJIEHUSI 00XKayeMOro omnpeaese-
HUSI, TMOO MPU HECOOTBETCTBUU BBIBOIOB Cy/a, M3JIOXXEHHBIX B OMPEICICHUH,
YCTaHOBJICHHBIM (haKTaM JieJia.
KpoMme Toro, oTIM4MTEIbHBIE Y€PThI TIEPECMOTPA O YaCTHOM Xamobe, Tpe-
CTaBJICHUIO TIPOSIBIISIIOTCST Y B TIOTHOMOUHSIX CyJia KacCallMOHHOM MHCTaHIINH,
3aKpeIuieHHBIX B cT. 374 T'TIK.
Tak, cyn KaccallMOHHOW MHCTaHLIMM, PACCMOTPEB YacTHYIO XXajoly, rpen-
cTaBJIeHUE TIPOKYpOpa, BIIpaBe:
1) ocTaBUTH OMpeaesieHre cyaa TepBOil MHCTAHIIMK 0e3 U3MEHEHMS, a Ya-
CTHYIO XaJo0y, TpelcTaBieHe TPOKypopa — 0e3 yIOBIEeTBOPEHUS;

2) OTMEHUTHb OTpeaeeHrue M TepeaaTh BOIPOC Ha HOBOE pacCMOTPEeHHE
B CYI TIepBOI MHCTAHIIVIN;

3) OTMEHUTh ONpee/ieHHe MOJHOCThIO WJIM B YaCTH M pa3pellinTh BOMPOC
HO CYILIECTBY.

OrnpenesieHre cyla KacCallMOHHOMW MHCTaHIIUM, BBIHECEHHOE IO YacCTHOM
xayobe, MpeICcTaBIeHUIO TTPOKypopa, BCTyMaeT B 3aKOHHYIO CWJTy ¢ MOMEHTa
ero BbiHeceHus (ct. 375 TTIK).
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Bonpoc 76. PaccmoTpeHve aen no kaccalMoHHbIM Xanobam
(NpeacTaBneHnsM) 1 NOAHOMOUYMS CyAa KacCauWUOHHOMN
WMHCTaHLUMN

OTBET

C nocTynuBIIei XKao00ii, 00XXalTyeMbIM pelIcHUEM U BCEMU MaTepUalaMKi
nejla 3HAKOMUTCST OVH M3 YWIEHOB CyIeOHOW KOJIJIETUH TI0 TPaKIaHCKUM Je-
naM. OH TIpoBepsieT 3aKOHHOCTb U 00OOCHOBAaHHOCTh PEIICHUS Cyda TepBOi
WHCTAHLIMU, T. €. OTBICKMBAET CyAeOHbIE OLIKOKM MTPAaBOBOIroO WK (paKTUYECKO-
ro xapakrepa. B jeHb, Ha3HAUYEHHBIN CYIOM IEPBOM MHCTAHLIMU, IO Iepe-
cMaTpuBaeTcs B cyneOHoM 3aceqaHuu. [Topsimok v obecieunBaroIIre ero Mepbl
B CyleOHOM 3aceaHUU B Cyle KacCallMOHHOW WHCTAHIIMU OMpPENeIoTCs 10
npaBuiaM cr. 158 u 159 I'TIK, ycTaHOBIEHHBIM IJIs1 TIPOBEIEHUS CYneOHOIO
3acelaHus Ccyla MepBO MHCTAHIUU M C YYETOM HEKOTOPHIX OCOOEHHOCTEN
(ct. 350 T'TIK).

Jeno nepecMaTpuBaeTCs CYIOM B COCTaBe TPeX UJICHOB CyneOHON KOJIEruu
10 TPAXAAHCKUM JIeJIaM, OIWH M3 KOTOPBIX TpejcenaTe/IbCTBYeT.

[NpencenarenbCTBYONINIA OTKPHIBAET CyIeOHOE 3aceaHne U OObSIBIISIET, KAKOe
JIeJI0, TIO Ybeil 3kayo0e WM MPeCTaBICHUIO U Ha pellieHre KaKOTo Cy/la TOIIeXKUT
PacCMOTPEHUIO, BBISICHSIET, KTO M3 JIUII, YYaCTBYIOLIMX B JeJie, U UX TIPeICTaBUTe-
JIei SIBUJICSI, YCTAHABIMBAET IMUHOCTh SIBUBIIMXCS, IIPOBEPSIET TTOJTHOMOYHMSI IO~
SKHOCTHBIX JIMII M WX nipenctaButeneit (ctT. 351 T'TIK). 3aTtem npencenatenbCTByro-
LU OOBSIBIISIET COCTAB Cy[a W Pa3bsICHSIET YYaCTHUKAM TIpaBO 3asIBJISITh OTBOI.
Ecnv oTBox cymbsiM He 3asiBJIEH, TIPEICEAaTeIbCTBYIOIINI Pa3bsICHSET YIacTBYIO-
LI1M B JieJie JTMIaM KX TpaBa v 00sI3aHHOCTH.

Cyn pa3peliiaeT 3asiBJIeHHbIE XO/IaTaiicTBa U MOC/IEACTBYSI HESIBKY B 3aceaHue
YYaCTHMKOB. XOJaTalicTBa JIUII, YJaCTBYIOIIMX B JieJie, 110 BCEM BOIIpOCaM, CBSI-
3aHHBIM C pa30MpaTeIbCTBOM Jiejia B CyJie KacCallMOHHOM MHCTaHLIMM, pa3peliia-
JOTCS CYIOM TIOCJIe 3acCHYIIMBaHUS MHEHUI OPYTUX JIMI, YJ9aCTBYIOIIUX B JejIe,
U TIPOM3BOIATC 1Mo TipaBuiiaM cT. 166 TTIK (ct. 355 TTIK).

[1pu HesiBKe B 3acelaHWe YYaCTHUKOB JICMCTBYIOT [Ba MpaBuja: 1) eciu yda-
CTBYIOIIIEE B JieJie JTUIIO HajIeXaluM 00pa3oM He M3BEIIEHO U He SIBUJIOCh, CYIT
JOJIKeH OTJIOXMUTh pa30oUpaTesbCTBO Jefia; 2) ec/id yJacTBYIOIIMEe B JIejie Juma
HaJuIeXaluM o0pa3oM M3BElIEHbl O BpeMEHU U MeCTe pa30upaTesibCTBa Jiejia U
KTO-TO M3 HMX He SIBUJICSI, CY/ BIpaBe B 3aBUCMOCTH OT KOHKPETHBIX 00CTOS-
TEJILCTB JIeJla pacCMaTpUBAaTh AeJI0 JIMOO OTIOXHUTh €ro PaCCMOTPEHUE B Cilydae
YBOXUTEIbHBIX TPUYUH UX HesiBKHU (cT. 354 T'TIK).

YKazaHHbIC IEHCTBUS COCTABJISIIOT BBOJIHYIO YacTh 3aceaHus. PaccMoTpeHue
JieJia B Cy/ie KacCallMOHHOW MHCTAaHIIMM HaYMHAETCS TOKJIafoM TTpeiceaTe /TbCTBY-
JOIIETO WM OHOTO U3 cyneil. Jlokiamumnk m3naraeT 00CTOSITeNIbCTBA Jiejia, CoMlep-
>KaHUe pellieHrs cyaa MepBoi WHCTAHIIMY, JOBOIbI KaCCALIMOHHBIX Xajio0, Mpef-
CTaBJIEHUS W TTOCTYIUBIIMX Ha HUX BO3paXkKeHUH, colepkaHue MpeacTaBIeHHBIX
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B CY/I HOBBIX IOKA3aTeIbCTB, a TAKKE COOOIIAET MHBIE TaHHBIE, KOTOPbIe HEOOXO-
JIMMO paccMOTpeTh cyy ajst ipoBepku peieHus (ct. 356 T'TIK). Tocne noknana
TIpeICeNaTeNIbCTBYIONIETO WIM OIHOTO M3 CYIel Cyl 3aciylliuBaeT OOBSICHEHUS
SIBUBIIMXCST B CyIeOHOE 3aceaHue JIUM, yIacTBYIOIIMX B JeJie, U UX MPEeNCTaBUTe-
neit. TlepBbIM BBICTYMAET JIMIIO, MOAABIIEe KACCAIIMOHHYIO XaJIo0y, WU ero Mpe-
CTaBUTENb JINOO MPOKYPOP, €CIIM UM MPUHECEHO KacCallMOHHOE MpeCTaBIeHue.
B ciyyae o6xanoBaHusl pelieHUss 00EMMU CTOPOHAMU TIEPBBIM BBICTYIAET UCTEL]
(ct. 357 TTIK).

[Tocne oObsICHEHUI UL, YYaCTBYIOILMX B JEJIE, CY1 B Cllyyae HEOOXOOUMO-
CTU OrJIalllaeT UMEIOIIMECs B Jejie J0Ka3aTeabCcTBa, a TaKXe MCCeayeT BHOBb
MpeAcTaBJIeHHbIE TOKAa3aTeJbCTBA, €CAM MPU3HAET, YTO OHU HE MOIJIM OBITh
MpeNCTaBIeHbl CTOPOHOM B Cy/I NepBOit MHCTAaHIIMU. O MPUHSITUU HOBBIX I0Ka-
3aTeJIbCTB CyIl BBIHOCUT OIpeaesieHue.

CTOpOHBI BIpaBe 3as1BJISITh XOAaTaliCTBa O BHI30BE U IOMPOCE NOMOJHUTETb-
HBIX CBUIETeNeil, 00 UcTpebOBaHUM APYTUX NOKa3aTeabCTB, B UCCIENOBAHUN
KOTOPBIX UM OBLIO OTKa3aHO CYIOM TEePBOii MHCTAHIIUY.

HccnenoBaHue 1oKa3aTeabCTB MPOU3BOIUTCS B MOPSIIKE, YCTAHOBIEHHOM
1Js1 cyna nepBoit uHctaHuu (ct. 358 I'TIK). B ciryyae, eciu cynom Kaccaiu-
OHHOM WHCTaHLIMU UCCIEA0BAIUCH HOBbIE JOKa3aTeJbCTBA, MPOBOASTCS Cy-
NeOHble MpeHus Mo npaBuiaM, npeaycMoTpeHHbIM cT. 190 T'TIK. Ilpu 3tom
TEePBbIM BBICTYMAET JIUIIO0, TTOaBIIIee KacCallMOHHYIO Xano0y, Uiu MPoKypop,
NMpUHeCIINI TpenacTaBieHue. [1o OKOHUYaHUU CYNeOHBIX MPEHUM Cya yaais-
€TCsl B COBEIIATEIbHYI0 KOMHATY JIJIs BHIHECEHUST KaCCallMOHHOTO ompejese-
Hus (ct. 359 TUK).

3acenaHue 3aBepllaeTcsl OObsIBACHUEM OIpeaeaeHusT CyaeOHON KOJIIeruu
0 TpaXKTaHCKUM JieiaM U Pa3bsiCHEHUEM €ro collepXXaHusl. B uckiouunTennb-
HBIX CJIy4yasix Cyl BITpaBe OIJIACUTh JIMIIIb PE3OJIOTUBHYIO YacTh OMpeneeHUs
no npaBuiiam ct. 193 T'TIK.

Oco0eHHOCTb CyIeOHOro 3acefaHusl KacCallMOHHOM MHCTAHIIMM 3aKJIioya-
€TCsl TIPeXIe BCETO B TOM, YTO B HEM He BeleTcsl MpOToKod. OH MpOCTO He Hy-
JKeH, MOCKOJIbKY CylaeOHasi KOJJIeTHsI UMeeT NpU TepecMOTpe MaTepuaiibl Te-
pecMaTpuBaeMoro Jefia, KacCalloOHHYIO Xano0y, MpencTaBieHre, BO3paKeHUs
OTHOCUTEJIBHO XKaJloObl, MpencTaBiieHus. MHbIMU clioBaMU, BCE HEOOXOAUMOE
JUTSI TIPOBEPKM 3aKOHHOCTU M 0OOCHOBAHHOCTU PEILIEHUsT TOKYMEHTAIBHO 3a-
GUKCUPOBAHO. YCTHbIE OOBSICHEHUSI YYACTBYIOLIUX B JeJie ULl B 3acedaHUU
CyneOHOM KOJUIETMH TI0 TpaXKTaHCKUM JieJlaM UMEIOT MTPaBOBOE 3HAYEHUE TOJb-
KO TIPU COOTBETCTBUM UMEIOLLMXCS B JieJie JOKYMEHTOB, B YaCTHOCTU Kaccallu-
OHHOI1 XXaj100b!I 1100 00bsiCHEHUS Ha 1ice. Eciiyi cTOpoHbI U Apyrue y4acTBYIO-
1ye B Jiesie JIMIA XeTaloT B KacCallMOHHOW MHCTAHIIMU TPUBECTU JOBOIBI U
CO00paXXeHHUsI, 10Ka3aTh HOBBIE (DaKThl, OHU JOKHBI X MTUCbMEHHO O(hOPMUTD.
B nuceMeHHO# (hopMe momaroTcsl 0TKa3 MCTLA OT 3asBJAEHHOTO TPpeOOBaHUS U
MHPOBOE comiaiieHue cTopoH. OHU BIIpaBe 0OOOCHOBBIBATH CBOM HOBBIE JOBO-
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Ibl Y COOOpaXKeHUsl, IJIs Yero JOMOJIHUTEIbHO MPEACTaBISIOT MaTepuanbl. Ho
3lIeCh €CTh HEKOTOPbIC OrPAHUYCHMUS: a) JOMOJHUTEIbHbIC MaTepraibl — BCe-
IIa NMCbMEHHBIE J0Ka3aTelbCTBa; 0) HOBbIE JOKAa3aTeJIbCTBA — T€, YTO HE ObUIU
MpeACTaBJICHBI MPU pa3bUpaTeIbCTBE JAea, U T, YTO CyI He y4es MpU BbIHECe-
HMU pellieHUs,—I0IyCKaTCs JUILb B CIydae 000CHOBAHUSI JIULIOM, IPEICTaB-
JISIOIIMM TaK1e MaTepuajibl, HEBO3MOXHOCTU UX MPEACTABICHUS B Cyl NEpBOii
MHCTAHLIMU, U CYI KaCCAallMOHHON MHCTAHLIMU TTPUMET U OYIeT UX UCCIIeI0BaTh,
€CJIM MPU3HAET, YTO OHU HE MOIJIM OBbITh MPEACTABICHBI NIPU pa3dUpaTEIbCTBE
nena (cr. 347 T'TIK).

JIONOJHUTEIbHbIE MaTepUalibl TOJKHBI OBITh J10KA3aTeIbCTBAMU CTPOTO
1IeJIeBOro HaszHayeHMsl. Ha MX OCHOBaAaHMM WJIM C UX YYETOM CYI MOXKET JIMIIb
MPU3HATh 3aKOHHOCTb 1 000CHOBAaHHOCTb IIPOBEPSIEMOTO PellIeHUsI TMOO yCOM-
HUTbCA B HUX. KaccallmoHHast MHCTaHIIMs BIIpaBe yCTaHABIMBATh HOBbIC (pak-
ThI M pa3peliaTh JeJI0 MO-HOBOMY.

KpurepusiMu KaccalluOHHOI MPOBEPKU SIBJISIIOTCSI OCHOBaHUSI K OTMEHE U
M3MEHEHUIO pellieHNsI, yCTaHOBIeHHbIe cT. 362 T'TIK.

BepHyTbCs B kaTanor y4eOHMKOB 1 MOHorpadumn
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Bonpoc 77. Tpenensi NOAHOMOYWIA Cyaa KacCaUMOHHON UHCTaHLIMM
OTBET

IpaBa cyma KaccallMOHHOM WHCTAHIIMM CBSI3aHBI C TIPABOM BBIIIECTOSIIIIETO
Cyla COBEPILIUTD OTpeNeieHHbIe JeHCTBUS 110 YCTPAHEHUIO Cy/lIeOHbBIX OIIMOOK,
JOTIYIIIEHHBIX B PEIIEHWU Cyla HEepIioil MHCTAHIIMMU, HEe BCTYNMBILEM B 3aKOH-
HYIO CUJTY.

Cyn BTOpOiIt MHCTAaHIIMU HaJIeJIeH IIMPOKUMU TpaBaMu (TIOJJHOMOUYUSIMU),
YTO JIeJIaeT ero AesdTeJIbHOCTh 3 (HEKTUBHOM.

IpaBa cyga KaccallMOHHOM MHCTAHLIMK mepeduciieHbl B ¢T. 361 TTIK.

OCHOBaHMSIMU 51 TIEPECMOTpA CyJAeOHBIX PELIEHUI Cy/lIOB MepBOii MHCTaH-
1IMM, HE BCTYMMBIIMX B 3aKOHHYIO CHWJIY, SIBJISIIOTCSI XajloObl 3aMHTEPECOBAH-
HBIX B JIeJie JINI WJIK TIPEACTaBJIEHUS] MPOKypopa, YUacTBOBABIIETO TPU pac-
CMOTpPEHUHU JIeJIa.

BuiiiTu 3a npenesibl TOJTHOMOYMIA, YCTAHOBJIEHHBIE 3aKOHOM, CYIl HE MOXET.

Cyn ocTaBisieT miepecMaTprBaeMoe pellieHre 0e3 U3MEHEHUs B JBYX CIly-
yasx:

1) ecu B x0/ie KaccallMOHHOM MIPOBEPKU He ObUTO 0OHAPYKEeHO HapyILIeHUIl —

KaK CYILIECTBEHHBIX, TaK W HECYIIECTBEHHBIX;

2) ecny BBISIBJIEHBI HECYIIECTBEHHbIE HApYyIICHUs, HA KOTOpbIE Cyl pearu-
pyeT CreluuaabHbIM YaCTHBIM OIllpesiesieHueM JIM0O yKa3blBaeT Ha HHUX
B KaccalluOHHOM OIIpe/ieJICHUH.

BosbIIMHCTBO JIe]T ¢ OTMEHSIEMBIMU B KaCCAllMOHHOM TTOPSIIKE PEeIIEHUSIMU

HAMpPaBJISIIOTCSI HA HOBOE PACCMOTPEHUE B CYJ MEePBOM MHCTAHLIMMU.

DTO0 TpaAUIIMOHHOE MMOJTHOMOYME KACCAIMOHHBIX MHCTAHLIMI MPUMEHSIeTCS
TPU OTMEHE PEelLIEHUS TTOJIHOCThIO WIM B YaCcTH TIPU OOHApPYKEHUM:

1) HEOOOCHOBAHHOCTU PEILIEHUS] PAiOHHOTO (TOPOICKOI0) Cyaa;

2) 6e3yCIOBHBIX OCHOBaHUI K OTMEHE;

3) cyllleCTBeHHBIX TpoleccyalbHbIX HapylueHuil. Cyn KaccallMOHHOW WH-
CTaHIMY OTMEHSIET pellieHre TTOJTHOCThIO WM B YaCTU U TIpeKpalliaeT npo-
M3BOJICTBO TIO JIeJTy TPy OOHAPYKEHUU, YTO 3asiBUTEIb HE MMeJT TipaBa Ha
MpenbsiBJICHUE UCKa, HO TEM HEe MEHee IoJasl 3asiBJIeHHe, a CyJll paCCMOTpET
u paspewni aeiao (ct. 365 T'TIK). Tem camMbIM B KacCallMOHHOM ITOPSIIKE
ycTpansietcss HapymreHue c1. 220 T'TIK.

KaccanvoHHast THCTaHIIMS OTMEHSIET pellleHre TOJTHOCTBIO WM B YacTU U
OCTaBJISIeT 3asIBJICHHE Oe3 paCCMOTPEHUS B CJydJasix, KOTIA Cyl ITepPBOM MHCTaH-
1wy Hapyt cr. 222 TTIK — 3asBUTeNb He BBIMTOTHUI YCJIOBHS TTPABOMEPHO-
TO OCYIIECTBICHUS MpaBa Ha MpeAbsABIEHUE MCKa, a CylI He o0paTwiI Ta 3TOT
¢aKkT BHUMAaHUS.

KaccanvoHHasi MHCTaHIIMSI MOXET M3MEHUTh MepecMaTpUBaeMoe pelleHue
(1. 3 ct. 361 I'TIK). ViI3MeHeHue pelieHusi 03Hauaem, Ymo 8blueCmosauuil cyo
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uacmo 66160006 cuda NEPeoli UHCMAHYUU 3aMeHAeM COOCMEeHHbIMU. Y BETNUE-
HHME WIA YMeHBIIIEHWE B3bICKMBA€MON CYMMBI TaKXXe CUMTACTCS M3MEHEHHEM
penrennsi. Cyn BrpaBe M3MEHUTH TepecMaTprBaeMoe pellieHre, ecii 00CTOos-
TeNIbCTBA, UMEIOIIMe 3HaYeHUE JJIST Iefla, YCTAHOBJICHBI TTOJTHO M MPaBUJIBHO Ha
OCHOBAaHMM MMEIOINXCS, a TAaKKe JOMOJHUTEIBHO TPEACTaBIEHHBIX MaTepya-
JIOB, ¢ KOTOPHIMU O3HAKOMJIEHBI CTOPOHBI.

W HakoHell, KaccallMOHHAsi MTHCTaHIWS BIpaBe BEIHECTH HOBOE pellieHNe, He
BO3Bpallas IeJI0 Ha paCCMOTPEHHE B PAOHHBIN (TOPOJICKOI) CYII.

HoBbIMs615emespeuienuekaccayuoHHOUUHCMAHUUL, OUAMEMPALbHONPOMU -
BONOA0INCHOCNEPECMAMPUBAEMOMY peuteruio (CYITIEpBOM MHCTAaHIINHT YIOBJIETBO-
P WCK, a CYI BTOPOM MHCTAHIIMU OTKAa3aJl B YIOBJIECTBOPEHUN MCKA, PAOHHBIN
CyZ He B3bICKaJI CIOPHYIO CYMMY, a 00JIaCTHOM — B3bICKaJ). [1py BBIHECEHUH HO-
BOTO peIleHUs cyneOHass KOJUIETHSI TI0 TPaKIAHCKMM JieJlaM 3aMeHSIeT pellleHure
HIDKECTOSIIIETO Cyla COOCTBEHHBIM, OTMEHSIST TIPM 3TOM PEllleHUe HIKECTOSIIIETO
cyna. ITocTaHOBIEHE HOBOTO PEIIEHUST OCYILECTBIISIETCST B TEX JKe CITydasix, 4To U
M3MEHEHUe pelleH s, T. €. KOTa Cy/I TIepBOif MHCTAHIIMY JOTYCTHI OLIMOKY B TPU-
MeHEHNU HOpM MaTepHabHOTO TpaBa, a TaKKe eI TPU3HAET, YTO HUKECTOSI-
MU CyI HETPaBWJILHO YCTAHOBWJI OOCTOSITENILCTBA Jiejla M caMa KacCallMOHHasT
MHCTAHIINS YCTAHOBUT HOBBIE (DaKThI.

IIpu U3MEHEHUM TTepecMaTPUBAEMOTO PEIIEHHS WM TTOCTAHOBJICHUU HOBO-
TO pelIeHUs Cy KacCallMOHHON MHCTaHIIUU JOJKEH PELIUTh M0-HOBOMY M BO-
MPOC pacnpeneeHns CyTeOHBIX pacXOI0B, a €Clii pellleHre paiOHHOTO cyma K
MOMEHTY TepecMoTpa yXe ObUIO MCITOJHEHO, TO PEIIMTh BOIPOC O TMOBOPOTE
WCITOJTHEHHSI.

BepHyTbCs B kaTanor y4ebHMKOB U MOHOrpadumi
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Bonpoc 78. lMepecmoTp B Nopsigke Haa3opa — UCKIIOYUTENbHbIN
Ccnoco® NPOBEPKM 3aKOHHOCTU CyAeOHbIX akTOB

OTBET

B nopsinke Ham3opa MpoBepsSeTCs MPAaBWILHOCTh AKTOB MTPABOCYIMS, BCTY-
MMABIIMX B 3aKOHHYIO CHITY.

[penMeToM HAA30pPHOTO MPOM3BOACTBA MOXET OBITH JII0OOE CyneOHOe MOo-
CTaHOBJICHME HE TOJIBKO CyIa MePBOM, KaCCAllMOHHOM, ane/IIUOHHON, HO 1
caMoOl HAI30pHOI MHCTAHIUU, T. €. TocTaHoBJIeHUs BepxosHoro Cyma Poccuii-
ckoit Penepannn. WckimoueHue coctasisiior akTel [1pesuanyma BepxoBHoro
Cyna Poccuiickoit @enepannu, SBISIOLIErocs: Beiciieit cyne0HOM MHCTaHIIN-
€ii, CTaBsIILEel [TOC/IEAHIO TOUKY B pa3pelleHNH IIPaBOBBIX KOH(MIUKTOB B pOC-
CUICKOM CyIOMNPOU3BOICTBE.

IpoueccyanbHast JeSITEIbHOCT CYI0B HAA30PHOM MHCTAHIUU 3HAYUTEILHO
OTJIMYAETCSI OT JESITETBHOCTU MHBIX Cyl0B. Tak, yBeJMUeHUE YKCIIa CyIell B CO-
cTaBe CyIeOHO-HAI30PHBIX OPTAHOB BBIHYAMIIO BBOIUTH MTOHSTHE KBOPYMa, T. C.
HEOOXOIMMOr0 KOJMUYECTBA YWIEHOB, IIPY HAIMYUK KOTOPBIX AEATEIbHOCTD Hall-
30pPHOIO OpraHa IpaBoMepHa. B MHBIX CyIEeOHBIX MHCTAHIUSAX KOJUUYECTBO Cy-
Jiell B KOJUIETHAIbHBIX CylaxX BCErna HEM3MEHHO — TpU. 3acefaHue Tpe3uany-
MOB U CYI€OHBIX KOJUIETHIA CYIOB HaJ30PHOM MHCTAHIIMY 3aKOHHO IPY HATUYNAN
GoJIbIIMHCTBA WieHOB. Ho Bo Beex ciyyasx cyfieii IOJKHO ObITh HEe MEHEE TPEX.
B pa6ore cyne6HO-HaA30pHOTO OpraHa He BIpaBe y4aCTBOBAaTh WIEH Cy/a, eClii
OH paHee paccMaTpuBaJl JIeJio MO MEePBOi MM KacCallMOHHOW UHCTaHIMu. B 3a-
CeJaHMSIX TIPE3UINYMOB CYIOB HaI30PHON MHCTAHLIMU 00SI3aTEIbHO YUACTBYIOT
COOTBETCTBYIOIIME TIPOKYPOPBI: cyObekToB Desepaii — B Mpe3uaryme Bep-
XOBHOTO Cy/ia PeCryOIMKU, KPaeBOro, 00JIacTHOIO Cyja, Cyle aBTOHOMHOM 00-
JIaCTH, Cyjle aBTOHOMHOTO OKpyra; jinbo [eHepanbHbIii ipokypop Poccum —
B BepxoBHom Cyne PD.

IMopsimok paccMOTpeHUsI Jieia B Cy/le Haa30pHON MHCTAHIIUM YCTAHOBJIEH
ct. 386 ITTIK P®.

PykoBonut pabotoii npe3uauyMa cyga Haa30pHOW MHCTAHIIMU Tpecena-
TeJib COOTBETCTBYIOLIEro cyaa. OH Xe NpeAceAaTesibcTBYeT B CyNeOHOM 3ace-
JMaHUY HE3aBUCHUMO OT TOTO, KTO IMPUHEC TMPEACTaBIeHUE Ha BCTYIIMBIIEE B 3a-
KOHHYIO CUJIy pellleHHe, ompeaesieHue uiu nocraHosieHue. [lpeacenatennb
BIpaBe JOKJIAbIBaTh PACCMATPUBAEMOE JIEJ0; OH MOXET MOPYYUTh NOKJIAJ
JII00OMY WieHY Mpe3uuyma Ju0o Jaxe YjleHaM Cylaa, He BXOMSILIUM B COCTaB
npe3uauyma. EMy MoryT ObITh 3aaHbl BOIIPOCHI, CBSI3aHHBIE C MaTepuajiamu
paccMaTpuBaeMoro Aena.

B cyneGHoOI KoJUIeruy 1o rpaxaaHCKUM JieiaM, a Takke B BoeHHol Koie-
ruu BepxoBHoro Cynma P® neno moKIaabIBaeTCsi OMHUM M3 Cyleil KOJUTETHH.

B 3acenaHuu Haa30pHOrO CyAeOHOrO OpraHa ¢ JOKJIAAOM BBICTYNAIOT CY/bs,
MU3YYUBIIWI MaTepuajbl TIepecMaTpuBagMoro Jejia, 3aTeM yJacTBYIOIIME B JIEjIe
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JIMIIA U WX TIPEICTABUTENIN, €CJI OHU OBLTM M3BEIIEHbI O BPEMEHM U MeCTe pac-
CMOTpEHUSI [iejIa U SIBUIIHMCH B cynebHoe 3acenanue. O0s13aTeIbHO BBICTYIAET MPO-
KYpOp, KOTOPBIi MOAIEPKUBAET MpeCcTaBIeHIE IM0O0 JaeT 3aKTI0ueHUE TT0 AeTy.

I'maBHOe B X0/ie pacCMOTPEHUS Hefia CyneOHO-Haa30pHbBIM OpraHOM — aHa-
JIN3 MaTepUAJIOB JeJia JUIS BhISIBIEHUsI MPABOBBIX OIIMOOK. C 3TOM LIEJIbIO MPo-
BEPSTIOTCSI:

1) ropunnueckasi KBaaubukaus oOCTOSTENbCTB Jeia;

2) TPaBWJIbHOCTh MPUMEHEHUST HOPM MaTepUAIbHOTO W TPOLIECCYATbHOTO

npasa;

3) NpaBWJIBHOCTb TOJIKOBAHMS PUMEHEHHBIX IOPUINIECKUX HOPM.

Jleno, KaK MpaBUJIo, TIPOBEPSIETCS B TIpeIesiax JOBOIOB HAJA30PHOM XKalo0bl,
MpeACTaBJIeHUs, U JIUIIb B OTAEAbHBIX CIyJasx MPEe3UIUYM MOXET BBIMTH 3a
TIpeieITbl JKajao0bl, TIPeACTaBICHHMS.

I1pu repecMoTpe Aena B Han30pHOM nopsake, corinacHo cT. 387 I'TIK, ocHo-
BaHUSIMM K OTMEHE aKTOB TMPaBOCYAUST MPU3HAIOTCS CYIIECTBEHHbIE Hapylle-
HUS HOPM MaTePUAIbHOTO WJIM TIPOLIECCYaTbHOTO TpaBa.

K TakyM HapyleHUsIM ciieayeT OTHECTH:

1) HempaBWJIbHOE TIPUMEHEHWE WM TOJKOBaHHME MaTepUalbHO-TIPaBOBBIX

HOPM;

2) cyleCTBEHHBIE HapYIICHUST TPaXKIaHCKHUX MPOLECCYaTbHBIX HOPM, TTO-
BJIEKIIIE BEIHECEHNE HE3aKOHHOTO pElIeHUsI, OTIpeaeIeHUsT WU Cyneo-
HOTO TIOCTaHOBJICHUS,;

3) 6e3yCcIOBHBIMUA OCHOBaHUSIMU K OTMEHE CyIeOHBIX aKTOB MOTYT TaKXe
SIBJISITbCSL HApYIIEHUsI TTPUHIUIIOB TIPOLIECCYaTbHOTO TIpaBa: He3aKOH-
HBII COCTaB cyla, HapylleHWe MPWHIKIA PaBeHCTBa YYACTHUKOB MPO-
lecca Tepe CyIOM, HapyllleHWe TMpaBWI O s3bIKe CYIOTPOM3BOICTBA,
HapylleHe TMPUHIMIA 6eCITPUCTPACTHOCTU Cyla, CBSI3AHHOTO C OTpe-
NeJIEeHHBIM UHTEPECOM, M JIp.

Bmecte ¢ TeM He Bech TiepeveHb 6e3yCI0BHBIX OCHOBAHMI K OTMEHE B Kacca-
LIMOHHOM TIOpSIIKE NENUCTBYET B CYIOMPOU3BOACTBE MPEe3UAUyMa Cyaa B CIy-
Yyae TIPOBEPKU 3aKOHHOCTU TTOCTAHOBJIEHUST CyIeOHO-HAJA30pPHOIO OpraHa.
B nipe3unnymMe He BeaeTcs POTOKOJ CyAeGHOTO 3aceqaHusI, He IEUCTBYIOT Tpa-
BUJIa O TaliHE COBELUAHUSA CyHEH.

Bce Bompockl B Mpe3uanyMe pelaloTcsl 60bIMMHCTBOM ToiocoB. I1pu paB-
HOM KOJIMYECTBE IOJI0COB, MONAHHBIX «3a» U «IIPOTUB» YIOBJIETBOPEHUS XKal0-
ObI (TIpeICTaBIeHNS ), TTOCIEIHWI MTOTaHHBIN TOJIOC CYUTAETCS OTKJIOHEHHBIM.

I'paxxmanckoe TpoueccyaibHoe 3akoHomaTeabcTBO B ¢T. 390 I'TIK ycranaB-
JIUBAET MIMPOKUI KPYT MOJTHOMOYMIT HAI30PHOM CyneOHON MHCTAHIIMU 110 YCT-
paHEHUIO CyIEeOHBIX OLINOOK.

PesynbraThl mepecMoTpa CyAeOHBIX MOCTAHOBIEHUN O(MOPMIISIOTCS OTpe-
NeJIeHHeM CylIeOHO-HAI30pHOTO OpraHa, colepskaHue KOTOPOTO CXOAHO C CO-
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JIep>XKaHMeM KacCallMOHHBIX OIpele/ieHnit u 3akperuieHo B cT. 388 T'TIK P®.
IMonnuckiBaeT ornpeaeaeHre OAUH CyIbsI, TPEICeAaTeTLCTBYIONINMI B 3aceNaHNM.

IIpu oTMeHe TiepecMaTprUBaeMOTO CyIeOHOTO MMOCTAaHOBJICHUST U HaIpaBJie-
HHUM JieJla Ha HOBOE PACCMOTPEeHHWE Cyl Haa30pHOM WHCTAHIIMM BIIpaBe JaTh
00s13aTeNIbHbIC YKa3aHUsI, HalpaBJIeHHbIe Ha 3aKOHHOE pa30UpaTeIbCTBO 3asIB-
JICHHBIX TPEOOBAHUIA:

1) 10 BBISICHEHUIO OTpee/IeHHBIX OOCTOSTEIBCTB Aea;

2) TI0 TIPUBJICYCHUIO B CYIONPOU3BOICTBO HOBBIX YYACTHUKOB;

3) 1Mo MPOM3BOJICTBY SKCIIEPTU3bI, OCMOTPY I1a MECTE BEeIIIECTBEHHBIX MJTU TTCh-

MEHHBIX TOKa3aTeJIbCTB;

4) IO COBEpPIIECHMIO KaKMX-JIMOO MPOLIeCCyaTbHBIX IeCTBUI (IIPUBJICUCHUIO
COYYaCTHUKOB, Pa3NeIeHUIO WM OObeIUHEHUIO CKOBBIX TPEOOBaHUIA, NX
00eCTICUeHUIO U T. 1.).

Bmecte ¢ TeMm cyneOHO-Haa30pHbIe OpraHbl He BITpaBe MpeapeliaTh BOMpo-
Chl O JOCTOBEPHOCTU WJIM HEMOCTOBEPHOCTH KOHKPETHBIX J0KAa3aTelbCTB,
0 TIPEUMYIIECTBE OMHUX JOKA3aTeIbCTB MEPe APYTUMU, a TAKKe O TOM, KaKoe
pelIeHne TOKHO ObITh BBIHECEHO NMPU HOBOM PAacCMOTpeHMU. PaBHBIM 0Opa-
30M CyJeOHO-HAA30PHBIN OpraH He JOJDKEH TMpeapeliaTh BHIBOALI KacCalliOH-
HOW WHCTaHILIMU MPU BTOPUYHOM PACCMOTPEHUH JeIa.

Bonpockl Ans NOATOTOBKY K 3K3aMeHy 157

Bonpoc 79. CywwHoCTb nepecMoTpa BCTYNMBLUMX B 3aKOHHYIO CUiy
PeLIeHnin, ONpeaeneHnin CyL0B Mo BHOBb OTKPbIBLLUMMCS
06CTONTENLCTBAM

OTBET

IporieccyanbHBINM TTOPSITOK IMTEPECMOTPA A TI0 BHOBb OTKPBIBITUMCS 0OCTOSI-
TEJIbCTBAM PerJIAMEHTUPYETCs MpaBUIaMU, 3aKperuieHHbIMU B cT. 394-397 TTIK.

ITpaBo BO3OYIMTH MPOM3BOACTBO IO MEPECMOTPY Jena MpU3HaeTCs 3a Bce-
MU JIMIIAMU, YYACTBYIOIIIMMHU B [ieJie, B TOM YHCJIIe 3a TIPOKYPOPOM, YUaCTBOBAB-
M B aene (ct. 394 I'TIK).

3asBiieHrE O TIEPECMOTPE PEIIEHUI W ONpeneIeHU MOXET ObITh TIOIaHO U
MpaBOIPeEMHUKAMMU JIMII, YIACTBYIOIINX B ejie, n0o cornacHo cT. 44 I'TIK mpa-
BOIPEEMCTBO BO3MOXKHO Ha JIIOOOI CTaIMK IPakIaHCKOTO CyIONPOU3BOICTBA.

VYyacTBylolue B ejie JTUlia BIIpaBe ToAaTh 3asBJIeHUE, a TPOKYPOp — TIpH-
HECTH TIpeNCTaBIieHUE O MEePeCMOTpe Jieia 0 BHOBb OTKPBIBIIUMCS OOCTOSI-
TEJIbCTBAM B TEUEHUE TPEXMECIIHOTO CPOKA, UCUMCISIEMOTO CO JIHSI OTKPBITHS
00CTOSITENTLCTBA, C MOMEHTAa BCTYIUICHUSI TIPUTOBOPA B 3aKOHHYIO CWJIY WJIN
BCTYIUJICHUST B CWJTY TIOCTAHOBJIEHMSI CyIeOHOTO TMO0 HecylneOHOro opraHa, oT-
MEHMBIIIETO aKT, Ha KOTOPOM OCHOBaHO MoJ|Iexalliee nepecMoTpy pelieHue, or-
pelieNieHre WM TIOCTaHOBIeH!e. B cilyyae MpormycKa yKa3aHHOTO CPOKa I10 yBa-
SKUTEJIbHBIM TIPUYMHAM CYyIl MOXKET BOCCTAHOBUTH €r0 10 MPOChOe 3asiBUTEIIS
(ct. 112 TTIK).

3asgBieHue, TIPEACTaBIeHNE O TIEPECMOTPE TTOIAETCS B CYM, BEIHECIINI pe-
IeHWe WK oTipenesieHune. [lepecMoTp onpeneseHui Wi TOCTaHOBJIEHU I Kac-
CaIMOHHOM MO0 Ha30pHON MHCTAHIIMK OCYIIECTBIISIETCS CYJIOM, ITOCTAHOBUB-
M 31H akTel (cT. 393 T'TIK).

B 3akoHe HMYEro He TOBOPUTCS O CONEPXKAHUU 3asIBICHUS, TIPEICTaBIIE-
HUS O TMePECMOTPe BCTYMMBIIETO B 3aKOHHYIO CUJTY PEIIeHUS WU OTpeesie-
HUSI TIO BHOBb OTKPBIBIIUMCST OOCTOSITEIbCTBaM. BMecTe ¢ TeM 1o obiiemMy
npaBwiy, npeaxycMorpeHHoMy cr. 131 I'TIK, B 3asiBIeHMM, B 9aCTHOCTH, TOJI-
JKHO OBITh YKa3aHBI:

* HauMMeHOBaHUE Cyla, KOTOPOMY aipecyeTcsl 3asiBJieHUe, TpeCTaBlIeHUE;

* HaMMEHOBaHUe JIUIIa, TTOJAOIIETO 3asiBJIeHUE, TTPEeCTaBIIeHUE;

* yKa3zaHHWe Ha CyJeOHBII aKT, O IMePecMOTPe KOTOPOTO CTaBUTCS BOTIPOC;

* yKazaHWe Ha BHOBb OTKPBIBIIEECS 00CTOSITEILCTBO, SBIISIIONIEECS] OCHO-

BaHMEM IIJISI TIepecMOTpa YKa3aHHOTO CyIeOHOTO TTOCTAHOBJICHUS, U 10~
Ka3aTeJbCTBAa, KOTOPBIMM 3TO OOCTOSTEIHCTBO MOATBEPXKIACTCS,;

* mpockba 06PaTHUBILETOCS JTUIIA;

* TepevyeHb MPUIaTaeMbIX K 3asIBJICHUIO, TIPEICTABICHUIO JOKYMEHTOB.

3asBiieHre JODKHO OBITh IMTOAMMCAHO JIUIIOM, €T0 TIOAABIINM, UJIU €T0 TIpe/-
craBuTesieM (TIpY HAJTUYMKU COOTBETCTBEHHO 0(OPMIIEHHON TOBEPEHHOCTH).
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3asgBaeHUsI O TIEPECMOTPE CyIeOHOTO MTOCTAHOBJIEHUST TT0O BHOBb OTKPBIBIITMM-
cs1 0OCTOSITENTLCTBAM TOCYIApCTBEHHOM IMONITMHONW He 00JararoTcs.

IToce MPUHSATHS K TIPOU3BOACTBY Cy/a 3asIBJICHMS, TIPEACTABIECHUS O Tiepe-
CMOTpE CyIeOHOTO aKTa M0 BHOBb OTKPBIBIIUMCS OOCTOSITEILCTBAM CYIbsI 00sI-
3aH COBEPILUTH ONpeesieHHbIe IeCTBYSI, HAITpaBJIeHHbIC Ha obecTiedeHre Tpa-
BWJILHOTO PAaCCMOTPEHMS ejia B TEPBOM Xe CyleOHOM 3acelaHuM, KOTOpOoe
OCYIIECTBJIACTCS TIO OOIIMM TIpaBWJIaM TPaXIaHCKOTO CYIOMPOU3BOICTBA
B Cyle MepBOil MHCTAHIIMY MO0 B KaCCAallMOHHOM WM HaI30pPHOW MHCTaHIIUM.

3asgBiIeHnE O TIepecMOTpe CYIeOHOTO ITOCTAHOBICHUS TI0 BHOBb OTKPBIBIITUM-
cs1 0OCTOSITENILCTBAM pacCMaTPUBAETCS B CylIeOHOM 3aceqaHWM, O BPEMEHM U
MeCTe KOTOPOTO M3BEIAIOTCS JINIIA, YIaCTBYIOIINE B Jiesie, BMECTe C TEM UX He-
sIBKa He SIBJISIETCS MPETATCTBUEM K paccMOTpeHuIo 3asaBieHus (c1. 396 I'TIK).

B cynebHOM 3acemaHuu Cyl, UCXOAS W3 MaTepuasioB Jiejia M J10Ka3aTeIbCTB,
MPEeICTABICHHBIX BMECTe C 3asBJIEHHWEM O TIEpeCMOTpe, JTOJKEH YCTaHOBUTD,
HWMeeTCsI I B IECTBUTEILHOCTH BHOBb OTKPBIBIIIEECS OOCTOATENHCTBO M Ha-
CTOJIBKO JI OHO CYIIECTBEHHO, YTO BHI3bIBAET HEOOXOMMMOCTh IEPECMOTpa JieJia.
B 3aBUCHMMOCTH OT pelleHUsT 3TUX BOIIPOCOB CYyI JIMOO YIOBJIETBOPSIET 3asIBIie-
HHE ¥ OTMEHsIeT paHee BBIHECEHHOE pPellieHre WU OTpeesieHre, TM00 OTKa3bl-
BaeT B TMEPECMOTpE JIea.

OmnpeneneHue cyna 06 yIOBIETBOPEHUH 3asBICHUS O IMEPECMOTPE TI0 BHOBb
OTKPBIBIIMMCSI OOCTOSATENILCTBAM PEIIeHMS, OTIPENETCHUS cya 00KaTOBaHUIO
He nomiexut (ct. 397 I'TIK). Onpenenenune 06 oTKase B EpecMOTpe Nieaa MO-
XeT ObITh 00KaJIOBAHO B BBIIIECTOSIIIIMI CYI.

B ciryyae oTMeHBI IO BHOBb OTKPBIBIITUMCST OOCTOSITEIbCTBAM Parice TpUHSI-
TOTO CYIeOHOTO TMOCTAHOBJIEHMS TOJHOCTBIO BO30OHOBISETCS MPOM3BOICTBO
T10 JieNTy, TIOBTOPHOE PACCMOTPEHME KOTOPOTO B 3aBUCMMOCTU OT KOHKDPETHBIX
YCIIOBUIT MOXET ObITh HayaTo CO CTaIWM ITOATOTOBKU K CyleOHOMY pa3boupa-
TEJIbCTBY WJIM CO CTaMM CYIeOHOTO pa30oupaTenbCTBa.

Ecnu mpexHee cynebHoe TTOCTAaHOBJIEHUE OBUIO MCITONIHEHO, a B PE3yJbTaTe
HOBOTO PacCMOTPEHMS Aeja Cyl MPUAET K COBEPIIEHHO MHBIM BBIBOIAM, TO OH
JOJDKEH 0OCYIUTH BOMIPOC O TMTOBOPOTE MCTIOMHEHWST BBIHECEHHOTO ITOCTaHOBJIC-
Hus. [Ipy 3TOM HYXXHO UMETh B BUIY, YTO BO3MOXHOCTb TTOBOPOTa UCTTIOJTHEHUS
TTOCTAHOBJIEHMSI, OTMEHEHHOTO 10 BHOBb OTKPBIBIIMMCSI OOCTOSITENTLCTBAM, OT-
paHWYeHa TEMM Xe YCJIOBUSIMHU, KOTOpPbIe MPEIYCMOTPEHBI Ha CIydyail OTMEHBI
MIPUHSITOTO CyneOHOTo akTa B IMOpsAKe cymeOHoro Ham3opa. [eiicTBue ct. 445
I'TIK, B KoTOpO# chopMyTMpoBaHBI TAKKE YCIOBUS, CyIeOHast IpakTHKa o aHa-
JIOTUW PpACTIIPOCTPaHSIET U Ha CJIydau OTMEHBI PEllleHHsI, OTpee/IeHuUs 10 BHOBb
OTKPBIBIIUMCST OOCTOSITETTHCTBAM.

ONpPoChl ANA NOArOTOBKK K 3K3aAMEHY

Bonpoc 80. [paBoBoe NONOXEHNE MHOCTPAHLIEB B POCCUMIACKOM
rpaxaaHckom npouecce. Mckn K MHOCTPaHHbIM
roCyAapcTBam 1 MeXAyHapOaHbIM OpraHu3aLmsam

OTBET

MHocTpaHHBIM MIIaM TapaHTUPYeTCsl CyneOHas 3aluTa UX CyObeKTUBHBIX
TpaB, CBOOOJ U OXpaHSIEMbIX 3aKOHOM MHTEPECOB B PaBHOI CTEMEHU C Tpax/a-
HamMu 1 opranuzanusmu Poccuiickoit @eneparnin 6e3 BCAKUX OTpaHUUYSHUMN.
IMTosToMy MHOCTpaHHBIE JUlla MOTYT OECNpensITCTBEHHO O0pallaTthcsi B CYi,
BBICTYNaTh B KAU€CTBE MCTLA, OTBETYMKA U TPEThETrO JIMLIA, MOJb30BaThCs BCE-
MU MX TPOLECCYaATbHBIMU MPaBaMU M HECTU TpolieccyabHble 00SI3aHHOCTHU.
Cyn BIipaBe 0TKa3aTb MHOCTPAHILy B MPUHATUY MOJAHHOTO 3asBJICHUS JUIIb B
cyyasix, YKa3aHHBIX B 3aKOHE, TAKMMU OCHOBAaHUSIMU SIBJISIIOTCS OCHOBaHWUS,
u3JI0XeHHbIe B cT. 134 u c1. 406 TTIK.
IIpoueccyanbHOe paBHOMIPaBUE POCCUMCKUX U MHOCTPAHHBIX JIUIL 00yCIOB-
JIEHO KOHCTUTYLIMOHHBIM TIPUHIIMIIOM PaBEHCTBA IMEpe/i 3aKOHOM U CYJIOM He-
3aBUCUMO OT pachl, HALIMOHAJIBHOCTHU, MTPOUCXOXAEHUS, SI3bIKa, ToJ1a, UMYIlle-
CTBEHHOTO U JOKHOCTHOTO TIOJIOKEHMSI, MECTa KUTEJNbCTBA, PEUTMO3HBIX
BEpOBaHMU, MOJIUTUYECKUX YOEXKAEHUN U MHBIX 00cTosATenbcTB (cT. 19 Kon-
crutyiuu P®).
MHocTpaHHBIE JTUlla HApaBHE C POCCUMCKMMM MOTYT TOJIb30BaThCsl BCEMU
MpaBaMu 1 CBOOOJAMU B TOIl Mepe, B KOTOPOI He HapylIaloT MpaBa UHBIX JIUILI,
MyOJIMYHBIE UHTEPECHI.
Taxum 00pa3oM, MHOCTPAHLBI B TPAXAAHCKUX TMPOLeCCyaTbHBIX MPAaBOOT-
HOILLEHUSIX MPUPABHEHBI K POCCUICKUM TpaxaaHaM. Bmecte ¢ TeM cynonpous-
BOJICTBO MIPUMEHUTENbHO K UHOCTPAHHBIM IpaxaaHaM MMeeT HEKOTOpbIe 0CO-
OEHHOCTH:
1. HaunoHanbHBIN S3bIK CyTOMPOM3BOJCTBA.
2. CynebHOe MpeacTaBUTEILCTBO.
3. IlpaBoBas jeranu3auusi JOKyMEHTOB, U3TOTOBJIEHHBIX 32 TPAHULIEH.
4. UMMYHUTET OT rpaXIaHCKOUN I0PUCIUKIIMU, OCBOOOXKIAIOIINIA OTIpeae/ieH-
HYIO TPYTIY WUHOCTPAHUEB OT KaKOM-TM00 IpakAaHCKOM MpolieccyalbHOI 0051-
3aHHOCTU WM TPAXIAHCKOW OTBETCTBEHHOCTH.
Bce nHoCTpaH1Ibl B 3aBUCMMOCTH OT CTETNIEHU PacipoCTpaHEHUSI UMMYHUTE-
Ta OT IPAXIAHCKOW IOPUCIUKLIMYU TOAPA3AESIOTCS Ha TPU TPYIIIbL:
a) AUTJIOMaTUYeCKUEe U KOHCYJIbCKUE TPENCTABUTENN, YWIEHBl MPABUTEb-
CTBEHHBIX JeJieraiuii;

0) wieHbl ceMeil BbIIIEHA3BAHHBIX JOKHOCTHBIX JIML, COTPYAHUKU aaMU-
HUCTPAaTUBHO-TEXHUYECKOTO MepcoHaa MOCOJbCTB U KOHCYJIbCTB, a TaK-
K€ WIEHBI UX CeMelt;

B) MHbIe MHOCTPAHHbIE I'PaXX/aHe: CTYAEHThbI, TyPUCTbI, OM3HECMEHbI, TPaH-

3UTHBIE TTACCAXKUPBI U TIP.
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K mHOCTpaHIIaM mepBoii TPYIIIbl HeJIb3s1 TPEAbSBUTh B POCCUMCKUX Cymax
HCKM, 32 MCKITIOUEHUEM CJTyJaeB, KOTIa OHU 3a TipeneaMu oUIHaTbHBIX (GyHK-
LMW1 BCTYMUJIM B TpaXkKIaHCKO-TIPABOBbIE OTHOIICHUS B CBSI3U CO CTPOCHHEM,
HacJIemoBaHWEM U T. 1. JIUTIJIOMAThI MOTYT, €CJIU TTOXEeNaloT, BBICTYIATh B CyIe
CBUIETENSIMU, HO UX HEJIb3sT 00513aTh SIBJISITLCST B CYl, MPUHYIUTEIHHO TOCTAB-
JIITh B cyl. KOHCy/IBI BrpaBe OTKAa3aThCsl OT Jaud CBHUICTENBCKUX TOKa3aHWIA
JINIID B OTHOIIEHWH TOTO, YTO OTHOCUTCS K X O(DUIIMATBHOM NeSITeTBHOCTH.

B oTiume oT pocCcUiCKMX OpraHu3alrii, y4acTBYIOIIMX B TPaXKIaHCKOM TIpO-
1Iecce B Ka4eCTBE OTBETYMKOB 10 TPaKIaHCKUM JIeaM, UCKA K MHOCTPAaHHBIM
TOCYIapCTBaM M MEXIYHApOMHBIM OPTraHU3alMsM XapaKTepU3YIOTCS OTpele-
JICHHBIMM OCOOEHHOCTSIMU, CBSI3aHHBIMU C TMTUIOMAaTUYECKUM UMMYHHUTETOM,
MPEACTABJISIONIMM COOOI MCKITIOYEHME OTHOTO FOCYIapCcTBa U3 IOPUCIUKIIAY IPY-
TOro, OCHOBaHHOE Ha CYBEPEHUTETE KaXKIOro TOCyIapcTBa M MX CYBEpEHHOM pa-
BEHCTBE, B CBSI3U C YeM TpeIbsiBIeHKe B cyie B Poccuiickoit Menepaiiy ucka K
MHOCTPaHHOMY TOCYIApCTBY, MPUBJIeYeHE MHOCTPAHHOTO TOCyIapcTBa K yJa-
CTHIO B JieJie B Ka4eCTBE OTBETYMKA WJIM TPETHETO JIMIIA, HAJIOXKEHUE apecTa Ha
HMMYIIECTBO, MPUHAJIEXKaIee MTHOCTPAHHOMY TOCYIapCTBY M HaXOsIIeecs: Ha
tepputopun Poccuiickoit Penepaninu, ¥ MPUHITUE 110 OTHOLIEHUIO K 3TOMY
HMMYIIECTBY MHBIX Mep IO 00eCcTieYeHUIO MCKa, oOpallieHe B3bICKAHUST Ha 3TO
HWMYIIECTBO B TMOPSAKE WCITOJHEHUS PEIIeHUI cyma JOIMyCKaloTCs TOJBKO C
comIacust KOMIIETEHTHBIX OPTaHOB COOTBETCTBYIOILIETO TOCYNAPCTBA, €CIM MHOE
He TIPeAyCMOTPEHO MEXIyHapOIHBIM foroBopoM Poccuiickoit denepatinu i
denepanpabiM 3akoHOM (cT. 401 T'TIK).

CyneOHBIII UMMYHHMTET MHOCTPAHHOTO TOCYIApCcTBa O3HAYaeT HETMONCYI-
HOCTb OTHOTO TOCYIapCTBa Cydy APYTOro TOCYIapcTBa M, Kak CJIEACTBUE, HEIO-
ITyCTUMOCTb IPEIBAPUTEILHOTO O0eCTIeUeHUsI NCKa, TPUHYIUTEILHOTO UCITOJ-
HEHMS TIPUHSATOTO B OTHOIIIEHUH €T0 CyIeOHOTO pelieHusI.

HeiictBue B Poccuiickoit denepaliny MpuHIMIIA aOCOTIOTHOTO UMMYHUTETA
MHOCTPAaHHOTO TOCYIapCTBa HE CBUAETENILCTBYET 00 OTKa3e eMy B IPAaBOCYIUM.

3auHTEPECOBAHHOE JIMLIO MOXET MPeabsiBUTh UCK K MHOCTPAHHOMY TOCY-
ApCTBY, WCITOJNB3YS MPenBapUTEebHOE COTJIache IMOCJSTHEr0, MMEoIee Me-
CTO B OTOBOPKE WJIM HPOPOTAIIMOHHOM COIJIAIlleHUM (COTJIAIleHUU O TIOACYII-
HOCTH) KaK COCTaBHOM YaCTW KOHTPAKTa JIMOO0 MHOTO TOKYMEHTA.

%isat-diplom.shtml
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Bonpoc 81. MoacyaHoCTb fen ¢ y4acTMeM MHOCTPAHHbIX UL, Cyaam
B Poccuiickoi Penepaumn

OTBET

IMoncymHOCTE — OTHOCHMOCTH HYXKIAIOLIUXCS B pa3pelieHUH CIIOPOB O Tpa-
BE€ Y MHBIX, Hy>KIAIOIIMXCS B pa3pellleHUH JIe)T, K BEICHUIO ONpeAeICHHOTO cyna
cynebHoi cucteMmbl Poccuiickoit Denepanuu.

ITon MeXayHapOIHOM TMOACYTHOCTBIO TPUMEHUTENbHO K Poccuiickoit ®e-
Jepalii TTOHUMAETCsI KOMITETEHIIUSI POCCUICKMX CYIOB OOIEed I0pUCIUKIINN
1 apOUTPaXKHBIX CYITOB NPU PACCMOTPEHUU CIIOPOB C YYaCTHEM WHOCTPAHHBIX
JIWIIL, TTO3BOJISIIONIAS Pa3rPaHUUYUTD €€ ¢ KOMITETeHIIMEe MHBIX TOCYIapCTB.

MexayHaponHass TOICYTHOCTb He MMEET CaMOCTOSATEIbLHOTO PeryaupoBa-
HMSI ¥ He BHOCUT OOIIMX TSI BCEX TOCYIAPCTB MPAaBUJI U MPUHIIMIIOB, KOTOPHIC
OBl ce OTIpeAeIsIIN.

Bormpockl, cBsI3aHHBIE ¢ MEXIYHAPOIHOM MOACYTHOCTBIO, YIIOPSIIOUYNBAIOT-
Csl MHOTOCTOPOHHVMHU KOHBEHLIMSAMU (COTJIAIIEHUSIMU) W IBYCTOPOHHUMM J10-
roBopamu (Hanpumep: Kuesckoe cornamenue ot 20 mapra 1992 r. o nopsinke
pa3pelIeHus CIIOPOB, CBSI3aHHBIX C OCYIIECTBICHUEM X035ICTBEHHOM JesTeb-
Hoctu rocynapctB CHI'; Munckas konBeHuus ctpad CHI ot 22 suBapst 1993 .
0 MPaBOBOI TIOMOIIY 1 MTPABOBBIX OTHOIIEHHUSIX TTO TPAXXIAHCKUM, CEMEMHBIM 1
yroioBHbIM jieniaM; OepepanbHblil 3aKoH oT 11 mioHs 2002 r. Ne 64-D3 «O pa-
tudukauuu goropopa mexay Poccuiickoit @enepaiueit u Apadbekoit Pecry6-
nmkoi Ervmer o B3aMMHOI MpaBOBOI MTOMOIIM U MPABOBBIX OTHOIICHUSIX IO
IPaXXIaHCKUM, KOMMEPYECKUM M CEMEMHBIM [ielaM»), B KOTOPBIX HAXOIUT OT-
paxeHue 6ojiee AeTabHas perjaMeHTaLMs MeXIyHAPOIHOM KOMITETCHIIMY Ha-
LIMOHATTLHBIX CYJOB MTOTOBapWBAIOIINXCS CTpaH.

IIpn OTCYTCTBMU MEXIYHAPOTHOTO COTIJAIIEHUsI OOIIMe TpaBUiIa TOACYII-
HOCTH JIeJ1 C yJacTUeM MHOCTpPaHHBIX Jul onpenensitorcss B m1. 3 TTIK PD u
OCHOBaHBI Ha TOJIBEIOMCTBEHHOCTH CyIy OOIIel IOpUCAUKIIUU IeJI ¢ UX yda-
crueM (4. 2, 3 cr. 22 I'TIK).

HMHocTpaHHOE IrpakIaHCTBO, MHOCTPAHHOE MECTO XKMTEIbCTBA UJIM MECTO Ha-
XOXICHUST OpTaHM3alluM, PUHAIJIEKAIIETO el Ui (hU3NIeCKOMY JIMILY UMY-
1eCcTBa, THOCTPAHHOE MECTO UCTIOJTHEHHWS TOTOBOPA WM MPUYMHEHKE BHEIO-
TOBOPHOTO Bpejia MPEeIONPeNeliTIoT PETyJIMpOBaHNE CIIOPHBIX MPABOOTHOICHUI
HaLIMOHAJIBHBIMU TTPABOBBIMU PEXXMMaMU pa3HbIX TOCYIapcTB. B Kaxmoit cTpaHe
3aKOHO/ATe)Ib CAMOCTOSITEIBHO OTPENEsieT KOMIIETEHTHBIE CYIbl W TPaHUIIBI
MEXIyHapOIHON TIOACYTHOCTH TPaXKIAHCKUX HEI.

TeppuropuanbHas MeXIyHapomHasl MOICYTHOCTDb OTpeneysieT KOMIETeHT-
HBII Cy[l KaXXIOTO HAIlMOHAJTBHOTO TOCYAapcTBa MPHU OOpallleHUH 3a CyneOHON
3aIIUTON B TeX CIydyasiX, KOrIa y9aCTHUKOM CITOPHBIX MIPABOOTHOIICHUM STBIISI -
€Tcsl MHOCTPAHHOE JIUTIO.
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MexxnyHapoaHas TeppUTOpHUAIbHAST TTOACYIHOCTh M BHYTPEHHSISI TEPPUTO-
pUabHasT TTOACYTHOCTh MEXIY COOOM B OCHOBHOM COBITAHAIOT. DTO OOBSICHS -
eTcsI TeM, UTO HAllMOHAJILHBIM IpakdaHCKHMI IPOLeCC MaKCUMAaJIbHO YINUThHIBA-
€T MHTepechl UCTIA (3asIBUTEJIS), KOTOPOMY HEOOXOIMMO 00ECIIEUNTh peaibHOe
HCIIOJTHEHNE CyIeOHOro pellieHUs 10 pe3yIbTaTaM PacCMOTPEHUS 3asiBJIEHHBIX
MPUTSI3aHUI, U OTBETIMKA, HYKIAIOIIETOCs B 3allIMTe CBOMX MHTEPECOB BCEMU
3aKOHHBIMHU CIIOCO0aMU B KOM(POPTHOIA SI3BIKOBOM cpelie.

O61ast TeppUTOpHUAIbHAST TTOACYTHOCTD, a CJICAOM 3a Hell M MeXIyHapOI-
Hasl TeppUTOPUATbHAS TTOACYIHOCTD, OIIPEICISIOTCS HO 00IIeMy ITpaBUILy, Me-
CTOM 3KUTEJIbCTBA WJIM MECTOM HAXOXIECHHSI OTBETYMKA, KOTOPOE YCTaHABJIU-
BaeTCsI B COOTBETCTBMU C HAIIMOHAJILHBIM 3aKOHOIATEIbCTBOM, YINUTHIBAIOIIIUM
MECTO TOCYIapCTBEHHOI perucTpaluy IPUANIECKOTrO JUIa M MECTO HaXOXKIIe-
HUS eTo (GYINAJIOB.

Ecim oTBeTYMK HaxoauTcsl Ha Tepputopuut Poccuiickoit Menepanuu, To ero
MHOCTPAaHHOE IIPOMCXOXIECHNE W HallMOHAJbHbIE OCOOEHHOCTU IS YCTAaHOB-
JIEHUSI MEXIyHAPOIHOM ITOACYIHOCTHU Jiejia 3HaUeHUsT He uMeloT. Eciim oTBeT-
YUK HAaXOOMTCS BHe mpenesioB Poccuiickoit Denepaiinu, To pOCCUMCKUIA Cy/,
HAIPOTHUB, KOMITETEHTEH pacCMaTPUBATh JeJI0 C er0 yYacTHEM B CIIydasx, Ipe-
JMYCMOTPEHHBIX 3aKOHOM. OHM MMEIOT OTHOIIIEHNE K IIpaBUJIaM JOIOJHUTEb-
HO#1 (aJIbTepPHATUBHOI) MEXIYHAPOTHOM MOACYIHOCTU IEJ.

[To menam 00 ycTaHOBJIEHUM (DAaKTOB, MUMEIOIIUX IOPUINYECKOE 3HAUYCHMUE,
B OTVIMYME OT MCKOBOTO IPOM3BOMICTBA, TEPPUTOPUATIbHASI TTOICYIHOCTh OIpe-
JIeJISIeTCSI MECTOM KUTEIbCTBA (HAXOXICHUSI) 3assBUTEIIS.

[Tpu 3TOM IOI MECTOM XUTEILCTBA IPU3HAETCSI TO MECTO, HO KOTOPOMY MHO-
CTpaHHOE JIMLIO MOCTOSTHHO WJIY IMIPENMYIIECTBEHHO ITPOXMBAET, a MECTOM K1~
TeJIbCTBA MHOCTPAHHOTO HECOBEPIIIEHHOJIETHETO JINIIA, He JOCTUTIIETO 14 Jer,
MPU3HAETCS, B COOTBETCTBUM C IpaxgaHCKMM 3akKoHoM (11. 2 c¢T. 20 'K PD),
MECTO XXUTEJIbCTBA €r0 POAUTENIE, YCHIHOBHUTEIEH, OIeKyHa.

Eci OTBETYMKOM BBICTYIIAET MHOCTPAHHOE IOPUINIECKOE JIMIIO, KOIa OHO
CcaMo WJIM €TO OpTraHbl HAaXOmsTCS Ha TeppuTopun Poccuiickoit Denepanuu, To
€ro MeCTO HaxOXIEHUs OIpenelIsieTCs] MO MeCTy TOCyIapCTBEHHOM perucTpa-
LU, €CIM MHOE He MPEeIyCMOTPEHO 3aKOHOM WJIH YUPEAUTETbHBIMUA JOKYMEH-
Tami (1. 2 c1. 54 TK PO).

N3 nonoxenuit @enepanbHoro 3akoHa ot § aBrycra 2001 r. Ne 129-®3
«O TocymapCTBEHHOM perucTpanu IOpUANYECKUX JIMI» CIIeAyeT BBIBOI O

TOM, YTO MECTOM HaXOXIEHUS WHOCTPAHHOTO JIMIIA SIBIISIETCSI MECTO HaXOX-
JeHUS €r0 OPTaHOB YIpaBJeHMSs, TaK KaK IIPA CO3JAaHUU IOPUANIECKUX JIUIL
MX TOCYJAapCTBEHHAs! peTUCTpPAlLMs OCYIIECTBIISCTCS 10 MECTY HaXOXIECHMUS
MOCTOSTHHO JEMCTBYIOIIEr0 MCIOJHUTEIBHOTO OpraHa, a B clydae ero oT-
CYTCTBHSI — I10 MECTY HaXOXJIeHMsSI MHOTO OpraHa Wiy JINIa, UMEIOIIEeTo mpa-
BO IefiCTBOBAaTh OT MMEHM IOPUANUYECKOro juia 6e3 goBepeHHOcTH (cT. 13
3akoHa).
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Bonpoc 82. lMpu3HaHve n MCNONHEHNE PELLEHNA MHOCTPAHHBIX CYA0B
W VIHOCTPaHHbIX TPETENCKMX CYa0B (apbuTpaxei)

OTBET

W cnonHeHe pellieHnii MTHOCTPaHHBIX CYIOB, TaK e KaK U WCIOJTHEHUE Cy-
JEOHBIX MOPYYEHUH, B TPAKIAHCKOM TPOLIECCe SIBJISIETCS PA3HOBUIHOCTbBIO Mpa-
BoBoii moMoniu. Bu. 1 ct. 409 I'TIK 3aKkperuieHbl 00s13aTeIbHBIE YCJIOBUS O TIPU-
3HaHUM U WCMOJHEHUU PEIIeHWI MWHOCTPAHHBIX CYIOB, B OCHOBE YEro JIeXar
MeXIyHapoaHble ToroBophl U cornaiieHust P®. Poccuiickoit @enepariueii 3a-
KJIIOYEeH DPSi/I IBYCTOPOHHUX MU MHOTOCTOPOHHUX MEXIYHApOIHBIX TOTOBOPOB,
MpeaycMaTpUBAIOIIMX MPU3HAHKWE W MPUBEACHNE B UCTIOJIHEHUE Ha ee Teppu-
TOPUU PEIIEHUII MHOCTPAHHBIX CYIOB U apOUTpaKeid.

BaxxHBIMM MHOTOCTOPOHHUMM MEXIYHAPOIHBIMU TOTOBOPAMU, TaKXKe pe-
TYJIMPYIOLIMMM TaHHBIE BOTIPOCHI, B YACTHOCTH, sIBJIsTIoTCs: KOHBEHIIMS O mpa-
BOBOIi MOMOIIIM U TIPABOBBIX OTHOILIEHUSIX TIO TPAXXIAaHCKUM, CEMEWHBIM U yTO-
JIOBHBIM jiefiaM (3akioueHa B T. MuHcke 22 sHuBapst 1993 1) u KonseHiust
OOH o nmpuzHaHUM U TIPUBEACHUM B UCIOJHEHUE MHOCTPAHHBIX apOUTpaxk-
HBIX pellleHmii (3akmodeHa B Hpio-Mopke B 1958 T.).

CortacHO yKa3aHHBIM MEXIyHApOIHbBIM IOTOBOpaM JIJIsl UCTIOIHEHUS pele-
HUSI MTHOCTPAHHOTO cy/ia U apouTpaxa Ha repputopun Poccuiickoit denepaunu
OHU JIOJDKHBI OBITh TIPU3HAHBI W MPUBEIEHBI B UCIOJHEHUE MOCTAHOBJICHUEM
KOMIIETEHTHOTO poccuiickoro cyna. [IpusHaHWe ¥ MpUBEICHUE B UCITOJHEHUE
pelieHrst ”HOCTPaHHOTO cylla 1 MHOCTPAHHOTO apOUTPaKHOTO PEIIEHUS TTPOU3-
BOMSTCS CYIOM B OTKPBITOM CyIeOHOM 3aceaHWM O COOTBETCTBYIOIIEMY 3asiB-
JICHUIO CTOPOHBI B CIIOPE, PACCMOTPEHHOMY MHOCTPAHHBIM CY/IOM, UJTU CTOPOHBI
TpeTeiickoro pazdouparenbctsa. [1pu ynoBiIeTBOpeHUM 3asiBICHUS CYJl BBIHOCUT
orpeie/ieHUe 1 BbIZIaeT Ha €r0 OCHOBAaHUHY UCTIOTHUTEIbHBIN JIUCT, IO KOTOPOMY
pelieHrue THOCTPAHHOTO Cy/la M apOUTpaka MPUBOAUTCS B UCTIOIHEHUE.

[Ton perieHUSIMU UHOCTPAHHBIX CYIOB MTOHUMAIOTCSI PEIIEHUS TI0 TpaXkaaH-
CKUM JIeJIaM, 32 UCKJIIOUEHUEM JIeNT TT0 3KOHOMUUYECKUM CITOpaM W APYTuX Je,
CBSI3aHHBIX C OCYIIECTBIICHUEM MPEANPUHNMATEIBCKON Y MHOI SKOHOMUYECKOM
NEeATeIbHOCTH, TIPUTOBOPHI MO JejlaM B YacTU BO3MEIICHUs yiiepoa, mpuyu-
HeHHoro TipectyruieHueM (4. 2 ct. 409 I'TIK).

PellreHrIe ”HOCTPaHHOTO cyAa B cOOTBeTCTBUM C 4. 3 cT. 409 I'TIK MoxeT ObITh
MPEAbSIBIEHO K MPUHYAUTEIBHOMY MCIIOJTHEHUIO B T€YeHUE TpeX JIET CO JTHS
BCTYIUICHUS] B 3aKOHHYIO CWJTy pellieHUsI MTHOCTpaHHOTO cyaa. [1pomnyieHHbIi
10 YBaXXUTEIbHOW MPUYKMHE CPOK MOXET ObITh BOCCTAHOBJIEH cynoM B Poccuii-
ckoit denepanuu B mopsiake, rnpeaycMorpeHHoMm cr. 112 TTIK.

WcuucieHue TpexJIETHETO CPOKa JUIsl IPUHYIUTETLHOTO UCTIOIHEHUSI pelie-
HUSI THOCTPAaHHOTO Cy/a CO IHSI BCTYTUJICHUSI CYJIeOHOTO aKTa B 3aKOHHYIO CUITY
MpearoiaraeT, YTo pellieHre BBIHECEHO B OKOHYaTeslbHOU (hopme. Ecnm ke
WHOCTPAHHBIN Cyl B COOTBETCTBUHU C TpaBUJIaMM CYIONPOU3BOACTBA TTPUHU-
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MaJl pellleHus, HallpuMep, O ero U3MeHeHWHU, TOTIOJTHEHUY WIN pa3bsCHEHWH,
TO OCHOBHOE PEIIeHHe MOXET pacCCMaTPMBATLCSI KaK OKOHYATETbHOE C MOMEH-
Ta BCTYIUICHUS B 3aKOHHYIO CWJIy YKa3aHHBIX CYIeOHBIX TIOCTAaHOBJIEHUIA.

CpoK Ha MpeabsBIeHUe MHOCTPAHHOTO CYIeOHOTO PellieHHs] K TPUHYINTEIb-
HOMY MCIIOJTHEHUIO SIBJISIETCS MPOLECCYAbHBIM, U B CJIydae ero MpoItycKa Io
MPUYWHE, PU3HAHHON CYIOM YBaXKMTEJBHOW, OH MOXKET OBbITh BOCCTAHOBJICH
POCCUICKMM CYIOM TIO XOHAaTalCTBY TNPOMYCTUBIIEN CTOPOHBI.

OcHoBaHMeM JIJIST PACCMOTPEHMS BOTIPOCa O TIPUHYIUTETbHOM UCTIOTHEHUH
pellleHrsT THOCTPAHHOTO CY/a SIBJIIETCS XOAaTalCTBO B3bICKATENsI, KOTOPOE TI0
obmeMy mpaBuiy momaercs M B LleHTpanbHBIN cym cyObekTa Poccuiickoit
@enepalliy MO MECTY KUTEJIbCTBA WM MECTYy HaXOXIEHMS TOJKHUKA B Poc-
cuiickoit Penepanuu, a B ciydyae, ecliv TOJDKHUK HE MMEET MeCTa KUTEIb-
CTBa WIM MecTa HaxoxneHus B Poccuiickoit denepammu 1mb60 MECTO ero
HaXOXIEHUsT HEM3BECTHO, MO MECTy HaXOXIeHWs ero mmyiiectBa (ct. 410
I'MK).

MexnyHaponHbIM goroBopoM Poccuiickoit denepaiiiu MOTyT TpemaycMar-
pUBaThCsS M MHbIE CIOCOOBI HaIpaBlieHUs xoxaTaiictBa. Tak, cormacHo Jloro-
Bopy Mexay Poccuiickoit @enepaimeii u AzepbaitmkaHckoit Pecry6nnkoit o
MPaBOBOM TMOMOIIM W MPABOBBIX OTHOIICHUSIX O IPaXAaHCKUM, CEMEMHBIM U
YTOJIOBHBIM JIeJIaM XOJATaliCTBO O pa3pelleHUN WCITOTHEHUs TIOAaeTCsl B CYII,
KOTOPBIN BBIHOCUT PellieHUe TI0 IeJTy B TIEpBO MHCTAHIIMM, KOTOPBIA Harpas-
JISeT Iefo Cyly, KOMIIETEHTHOMY BBIHECTH pellleHHe TIo XomataicTBy. Mcxoms
13 TPUOpHUTETa MPUMEHEHUST HOPM MEXIYHAapOIHOTO TOTOBOpa Tepen HopMa-
MM POCCHUICKOro 3aKoHomareabcTBa (4. 4 cr. 15 KoHCcTuTynum), B TaKux CIy-
qasix HeoOXOIMMO PYKOBOICTBOBATHCS HOPMaMU MEXIYHAPOTHOTO JOTOBOpA.

OTKa3 B MPUHYIUTEILHOM MCTIOJTHEHUN PellleHUs] MHOCTPAHHOTO Cyna J0-
MycKaeTcs JIUIIb B CIIyYasiX, MPeTyCMOTPEHHBIX 3aKOHOM, KOTOpPBIE YKa3aHblI
B 4. 1 cr. 412 I'TIK 1 IBASIOTCS MCYSPIBIBAIOIIMMU.

ConepxaHue XomaTaiicTBa 0 IPUHYIUTEIHBHOM MCTIOJTHEHUU PEIIEHUST WHO-
cTpaHHOTO cyna peryaupyetcs cT. 411 TTIK.

CornacHo crt. 413 I'TTK HekoTophIe peleHnsI THOCTPaHHBIX CYIOB, KaK, HAIIpHU-
Mep, pelieHNs] OTHOCUTENILHO CTaTyca rpakaaHWHa TocynapcTBa, pelieHrs O pac-
TOP>KEHUU WM TIPU3HAHUM HEIeWCTBUTEILHBIM Opaka 1 ap. (cMm. cr. 415 I'TIK), He
TpeOYIOT MX MPUHYIMTETLHOTO UCTIONHEHUST Ha TeppuTopun Poccuiickoit Mene-
palMy ¥ TOTOMY TIOIEXaT MX MPU3HAHUIO 0e3 KaKoro-I1Mbo JalbHEeHUIIero mpo-
M3BOJICTBA, €CJI CO CTOPOHBI 3aMHTEPECOBAHHOTO JIMIIA HE TIOCTYIISAT BO3PXKEHUS
OTHOCHUTENILHO 3TOro. Eciu e y 3aMHTepecoBaHHOTO JIMIAa UMEIOTCST OTpeiesieH-
HbIe BO3paXEHHWS] OTHOCUTEIbHO BBIHECEHHOTO PEIIeHUSI MHOCTPAHHOTO Cyla, TO
OHO BITpaBe B TeUEHME MeCsIIa MOCIIe TOro, Kak eMy CTAIO M3BECTHO O TIOCTYTLIe-
HUY pellieHns] MTHOCTPAHHOTO cy/a, 3asiBUTh B LleHTpanbHbIil cyn cyobekTa Poc-
cutickoit Memepalivi MO MECTY CBOETO JKUTEILCTBA WIIM MECTY HaXOXICHUST CBOU
BO3paXeHMsI OTHOCUTEILHO TIPU3HAHMUS 3TOTO PEIICHUSI.
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Takue Bo3paXkeHMsI pacCMaTPUBAIOTCA B OTKPBITOM CyIeOHOM 3aceqaHuu ¢
M3BEILIEHUEM 3TOTO JIMIIA O BpeMEHW M MecTe MX paccMorpeHus. Hesska 6e3
YBaKUTEJIBHOM MPUUYMHBI HAIJIEXKAITMM 00pa3oM M3BEIIEHHOTO 3aMHTEPeCOBaH-
HOTO JIWIIA He SIBJIeTCS TMPEMSITCTBUEM K PACCMOTPEHMIO BO3PaKEHUIA.

B ciydae, ecii 3amHTepecoBaHHOE JIMIIO OOPATUTCS B CYA ¢ TIPOCHOOH O Tie-
peHoce BPEMEHM PacCMOTPEHUST BO3paKeHU M 3Ta Mpochba OyAeT mpu3HaHa
CYIIOM YBaXUTEJbHOM, CYI TMEPeHOCUT BpPeMsI PAaCCMOTPEHUSI M W3BelIaeT 00
5TOM 3aMHTEPECOBAHHOE JIUIIO.

ITo pesynbTaTam paccMOTPEHUS 3asBICHUST OTHOCHUTENBHO ITOCTYITMBIINX
BO3paXKeHUI O MPU3HAHWUU PEIIeHUs MHOCTPAHHOTO Cylia BBIHOCUTCS COOTBET-
CTBYIOIIEE OTpenesieHne, KOsl KOTOPOTO B TeUSHME TpeX JHEW CO THS ero Bbl-
HeCeHUsT HaMpaBJIsIeTCsl CYIOM 3aMHTEPECOBAHHOMY JIUILY, IO 3asIBJEHUIO KO-
TOPOro OBUIO TIPUHATO pellleHWe WHOCTPAHHOTO CYIa, ero MpeACTaBUTENIO,
a TaKKe JIMILY, 3assBUBIIEMY BO3pakeHUST OTHOCUTEILHO MTPU3HAHUS PEILIeHUS.

OmnpeneneHue cyga MOXeT ObITh 00XKaJTOBAaHO B BBHIIIECTOSIIMI Cyd B TIO-
psinke U B cpoku, yctaHoBieHHbIe [TIK.

OTKa3 B MPU3HAHUM PEIICHUS] MHOCTPAHHOTO Cyla, KOTOPOEe He TOMJIECKUT
TIPUHYAUTEILHOMY MCITOJIHEHMIO, OTTYCKAETCS TIPY HAJIMYMW OCHOBaHU, TIpe-
nycMoTpeHHBIX 1. 1-5 4. 1 cr. 412 T'TIK.

Ipotienypa, B KOTOPO# OCYIIECTBISIETCSI BHIHECEHHWE OTpee/ieHUsT 00 OTKa-
3¢ B MPU3HAHUU PENIeHWs] WHOCTPAHHOTO Cyma, PETYJIUPYeTCs IO TpaBUIaM
ct. 413 TTIK.

IpaBuia o mpU3HAHWM W UCTIOTHEHWUU PEIIeHUI MHOCTPaHHBIX CYIOB Cyla-
mu Poccuiickoit Penepaniny MpUMEHSIOTCS TaKKe K peIICHUSIM MHOCTPaHHBIX
TpeTeiickux cynoB (apourpaxeii) (ct. 416 T'TIK).

M3bsaTHEM M3 TaHHBIX TTPABUIT SIBJISIIOTCS TIOJIOKEHUSI, Kacalolrecsl mepey-
HSI TOKyMEHTOB, TMPWJIaraéMbIX K XONATaliCTBY O TMPHBEACHWM B WCIIOJTHEHUE
MHOCTPaHHBIX apOouTpaxXkHbIX pemreHuit (4. 2 cr. 411 I'TIK), a Takke ocHoBa-
HUI1 OTKa3a B pa3pelieHUM MPUHYIUTEIbHOrO UCHoJHeHus (1. 6 u. 1 cr. 412
I'TIK). B manHOM ciy9ae He IpUMEHSIOTCS Takke 1 moyoxkenus cT. 415 T'TIK,
coliepXxalieil mepedeHb pellieHuii MHOCTPaHHBIX CYIOB, He TPEOYIOIINX 1O CBO-
eMy COIEPXXaHWIO MaTbHEHIIIero mpou3BOICTBA.

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumi
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Bonpoc 83. CywHOCTb TPETENCKOro cyaonpon3BoacTBa
OTBET

B Poccuiickoit denepaii MOTyT 06pa30BbIBaThCsI KaK IMOCTOSTHHO JACHCTBY-
ole TPEeTeHCKUe CYIbl, TaK M TPETeCKHUe CyIbl ISl pa3pelleHus] KOHKPeT-
HOTO CIiopa.

IMocTosTHHO HeiCTBYIONINE TpeTelCKUe Cyabl 00pa3yloTCs TOPrOBBIMU Ta-
JlaTaMu, OUpXaMu, OOIIECTBEHHBIMU OOBEIMHEHUSAMU TpPEANPUHUMATENEH U
MOTpebuTeNNel, MHBIMUA OPTaHU3AIUSIMU — IOPUINISCKUMU JTULAMU, CO3IaH-
HBIMU B COOTBETCTBMM C 3aKOHOHATeIbcTBOM Poccuiickoit Demepanun, U X
00beMMHEHUSIMU (aCCOIMALIUSIMU, COI03aMU) M JEUCTBYIOT TIPU 3THX OpTaHM-
3alUsIX — IOPUAMYECKUX JIMIIAX.

ITocTosITHHO AEMCTBYIONIME TPEeTEHCKUE CyObl HE MOTYT OBITb 0Gpa3oBaHbI
Mpu (enepalbHbIX OpraHax roCyIapCTBEHHOM BJIACTU, OpraHax rOCyIapCTBEH-
HOI Biactu cyobekToB Poccmiickoit denepaliii ¥ opraHaX MECTHOTO CaMo-
VIIpaBJICHUSI.

IToCTOSTHHO AEWCTBYIOIIMIA TPETEMCKUI Cyll CAUTACTCSl 0Opa30BAHHBIM, KOTIa
opraHu3anus — IPUINIECKOe JIUI0:

1) nmpuHSsIa penieHue 06 06pa30BaHUM MMOCTOSTHHO JCHCTBYIOIIETO TpeTeii-
CKOTO Cyga;

2) yTBepAMJIa TOJIOXEHWE O MOCTOSTHHO JEWCTBYIOIIEM TPETEMCKOM CYIIE;

3) yTBepAMIIa CITUCOK TPETEMCKUX Cylel, KOTOPbIi MOXeT UMeTh 00si3aTeb-
HBIN MM pEKOMEHIATEIbHBIN XapaKTep IS CTOPOH.

OpraHuzauusi — OpUANYECKOE JIUI0, 00pa3oBaBilas MOCTOSHHO ACCTBY-
IOLIMIA TPETEMCKUM Cyll, HAIIPABJISIET B KOMITIETEHTHBINA CyH, OCYLIECTBIISIOIIUIA
CyneOHYIO BJIaCThb HAa TOW TEPPUTOPUM, TJE PACMOJIOXEH MOCTOSIHHO AEUCTBY-
IOIIWI TPETEUCKUI Cyl, KOMUU JOKYMEHTOB, CBUIETEILCTBYIOIINX 00 00pa3o-
BaHUU ITOCTOSIHHO [IEHCTBYIOLIETO TPETEICKOrO Cya.

ITocTOSITHHO NEWCTBYIOIIMMU TPETEUCKUMU CYIaMU IS pa3pelieHus] KOHO-
MUYECKUX CriopoB siBysitotest Tpeteiickuii cyn rpu Cotose ropuctoB Poccuu, Tpe-
TEeUCKUIA ¢y AcCoLMalliA POCCUICKUX 6aHKOB, Tperteiickmii cyn Coro3a akIm-
OHEpHBIX 00111ecTB, Tpereiickuii cyn mpu MOCKOBCKOI TOBapHOI OMpXKe U Ap.

Bce ykazanHble Tpereiickue cymbl (DYHKIMOHUPYIOT Hapsiiy C Cylamu OOLIei
IOPUCIUKIIMA U apOUTPaXKHBIMU Cy[IaMU, OHU TIPENCTABISIIOT COOOM OOIIeCTBEH-
Hble 00pa30BaHUs U HE OOJIAAIOT BIACTHBIMU MTOJITHOMOYUSIMUA, KOTOPBIMU Hazesle-
HBI CyIIbl OOILEH IOPUCIUKIIMU U apOUTPaKHBIE CYIIbl, COCTABISIIOIINE CUCTEMY Op-
TaHOB TOCYIAapPCTBEHHOI BJIACTH, a TIOTOMY IIPUHUMAEMbIe MU PEIIEHUST MOTYT ObITh
VICTIOJTHEHBI JIWIIIb HA OCHOBAHWU WCTIOJTHUTEIbHBIX JIMCTOB, BbIIABAEMBIX KOMIIE-
TEHTHBIMU CylaMU OOIIEH IOPUCAUKIIUY WM apOUTPaKHBIMU CYTaMHU.

IMoTpebHOCTh B TpeTeiCKOl TpolieccyalbHOl (opMe 3alIuThl CyOHEKTUB-
HBIX MPaB MOXET BO3HUKHYTh B CJIydasiX, KOIJa CITOPSIIIUE CTOPOHBI MO TeM

WM WHBIM TIPUYMHAM He yCTpauBaeT IpaXmaaHCKasl IOpUCIVKIIMS FoCyIapCcTBa.
Hanpumep, obGpaiieHne K TPeTESHCKUM CYIbsSIM MOXET ObITh BBI3BAHO HEIOBE-
pueM K TpodeCCUOHaIbHOM KBaTM(GUKAIIMY TOCYIapCTBEHHBIX Cylel, X He-
3HAaHWEM OCOOEHHOCTEN TOIJIeXallero pa3pelleHuIo Cropa, a TakXke B CBA3U
C YIPOIICHHOM TPOIEIypOl pa3peleHHs] TpakaIaHCKOTo Jelia.

Ipu Bceit mpocToTe MPOLEAYPhl U PEIIeHUs TPETeMCKUe Cyabl 00ecTeurnBa-
IOT CBOEBPEMEHHOE U CITpaBeUIMBOE PACCMOTPEHNE U pa3pellieHNe CIOPOB.

Ipexxne yeM oOpaTUThCS B TPETEUCKUIA Cyl, YYACTHUKM CITOpa JOJIKHBI 3a-
KJTIOYUTh JIOTOBOP — TpeTelicKoe corameHue. TpeTeiickoe cormanieHne MOXeT
OBITH 3aKJTIOYEHO CTOPOHAMU B OTHOIIIEHUY BCEX UJIU ONpPee/IeHHBIX CIIOPOB, KO-
TOpbIe BO3HUKIIM WJIM MOTYT BO3HUKHYTb MEXIY CTOPOHAMU B CBSI3U C KaKUM-
JIN60 KOHKPETHBIM TTPABOOTHOIIIEHUEM, OHO MOXET OBbITh 3aKJTIOYEHO 0 TIPUHS -
THS B Cyle OOlIel I0pUCIUKIINN WK apOUTPaXKHOM CylIe PEIIeHUsT HO CIopYy.

Tpeteiickoe coriameHne 3aKiI04aeTcss B TUCbMEHHOW (opMe M curTaeTcs
3aKJTI0YEHHBIM B TMCBMEHHO (DOopMe, eCTi OHO CONEPKUTCS B IOKYMEHTE, MO -
MMCAaHHOM CTOPOHAMM, JINOO 3aKJTIOUEHO IMyTeM OOMeHa MUChbMaMM, COOOIIIe-
HMSIMU TIO TeJIeTaiiy, Teerpady Wiv ¢ UCTIOIb30BaHMEM JPYTHX CPEACTB dJIeK-
TPOHHOU WJIM MHOM CBSI3M, 0OeCTIeYMBAIOIINX (DUKCALIVIO TAKOTO COTJIAIIEHUS.
CchblIKa B IOrOBOpe Ha JOKYMEHT, COMEpKalliil YCJIOBHUE O Tepeaaye criopa Ia
paspelleHre TPETeHCKOro Cyaa, SBISETCS TPETEWCKUM COTJIallleHheM Tpu
YCJIOBUH, YTO JIOTOBOD 3aKJIIOUeH B MUCbMEHHOM (hopMe M JaHHas CChLIKa Ta-
KOBa, 4TO JeJIaeT TPETeCKoe COmallleHNe YacThio JOroBOpa.

IMpu HecobOMIONCHNN YKa3aHHBIX MPaBWI TPETeiicKOe coryalieHue sIBJIsIeT-
cs He3aKiToueHHBIM. JIo Havyajla pacCMOTPEHHMS Jiefia B TPETEWCKOM Cyiie CTO-
POHBI TOTOBApUBAIOTCS U O paclpeieeHUN CyIeOHBIX PacXOmoB.

TpeteiickuM cyabeil u3dbupaetcs (Ha3HavaeTcst) GU3NIeCcKoe JIUIIO, CIoCco0-
HOe 00ecTeunTh GECTIPUCTPACTHOE pa3pellieHre Cropa, MPsMO WM KOCBEHHO
He 3aMHTepeCcOBaHHOE B MCXOME Jieia, SIBJISIoIIeecs] He3aBUCUMBIM OT CTOPOH U
JaBIllee COTJIacue Ha UCTIOJHEHUE 00sI3aHHOCTEN TPETEMCKOTO CYIbU.

TpetelicKuii cyapsi, pa3peliaonuii Crop eAMHOJINYHO, JOKEH UMETh BBIC-
1ee IpuIMIeckoe oopa3oBaHue. B cirydyae KoJlernaabHOTO pa3peiieHusl Cro-
pa BBICIIeE IOPUINYECKOe 00pa3oBaHMe MOJKEH MMETh TMpeiceaaresib cocTaBa
TPEeTeNCKOro cyma.

TpebGoBaHMs, MpeaAbsBIAsIEMble K KBATUDUKAIIUKA TPETEMCKOTO CYIbH, MOTYT
OBITh COITACOBAHBI CTOPOHAMU HEIMOCPEACTBEHHO WM OMpeAeeHbl TTpaBuiia-
MU TPEeTENCKOrO pa30oupaTebCTBa.

TpeTeiickuM cymbeil He MOXeT OBITH (pU3MUEeCcKoe JUI0, He obaaaolee
MOJTHOM JeeCIToCOOHOCThIO JIMOO COCTOsIIIee MO OMEKOM WIJIM TOMeYUTeNb-
CTBOM, a TaKXe MMeIollee CYyIMMOCTh JTMOO MPUBIEYCHHOE K YTOJOBHOM OT-
BETCTBEHHOCTH.

TpeTelicKuM cyIbeid He MOXET ObITh (U3NIECKOE JIUIIO, TOTHOMOYMS KOTO-
pOro B KayecTBe CYIbM Cyma OOIIel IOPMCIUKIIMU WM apOUTpaXkHOTO Cyja,
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ajiBOKaTta, HoTapuyca, cliefioBaTesisl, MPOKypopa WK Apyroro paboTHUKA Mpa-
BOOXPAHUTEJIbHBIX OPraHOB ObLIM TTPEKPaIleHbl B yCTAHOBJICHHOM 3aKOHOM I10-
psIAKeE 33 COBEpILIEHHUE TPOCTYNKOB, HECOBMECTUMBIX C €ro MpodeCcCUOHATBLHON
JEeSITEJIbHOCTBIO.

TpeTeiickum cynbeil He MOXET ObITh (hU3MUECKOe JTUII0, KOTOPOE B COOTBET-
CTBUM C €r0 TOJKHOCTHBIM CTaTyCcOM, OMpee/ieHHbIM (dheaepaTbHbIM 3aKOHOM,
He MOXeT ObITb U30paHO (Ha3HAUYEeHO) TPETEMCKUM CYIbEeil.

Tpeteiickoe cy1onpoOU3BOACTBO CO3IAHO AJIsSi PACCMOTPEHUSI U pa3pelleHus
CIIOPOB O HpaBe U TOTOMY SIBJISIETCSI MCKOBBIM. [IJ11 HEro o0si3aTe/bHbl UCK,
WCTELl, OTBETUYUK, MCKOBBIC CPEICTBA 3alIMTHI MpaBa U JAPYrue 3JIeMEHThI, Xa-
pakTepHbIE JJIsI UICKOBOTO TTPOU3BOICTRA.

3auHTepecoBaHHas CTOPOHA MOJAET UCKOBOE 3asiBJIEHUE U TOKYMEHThI, 000-
CHOBbIBawIIMe ee TpeboBaHUs. OTBETUUK BIpPaBe MPEICTABUTh BO3PAKEHUS
MPOTUB UCKA C COOTBETCTBYIOIIMMU JoKa3aTeabcTBaMu. B cynebHOM 3acena-
HUU BBICTYIAIOT CTOPOHBI M UX MPEACTaBUTEM, UCCIIEIYIOTCS MaTepuabl aea.
IMpu sTom cynbs (cynbu) obecrieurBae(I0T) MpolEcCyalbHOe paBEHCTBO CIO-
pSILUX UL OOBEKTUBHOE U BCECTOPOHHEE M3YUYeHUE OOCTOSITENbCTB Aefa.
B tpeteiickoM cynonpou3BOJACTBE BEAETCS MPOTOKOJ 3acelaHUsI TPETEHCKOro
cyna.

B BBIHOCHMOM TTMCBMEHHOM pEIIEHUH 005s13aTeJIbHO yKa3bIBAIOTCS 1aTa U Me-
CTO €r0 MOCTAHOBJIEHUsI, COCTaB TPETEICKOro cyna, HAMMEHOBaHUE CTOPOH U
X TpeOOBaHUSI, OOCTOSITEIbCTBA [IeJ1a, JOBOJBl U COOOpaXkeHUs CyAell U HOp-
MAaTHUBHBIE aKThl, KOTOPbIMUA OHU PYKOBOJICTBOBAJIMCh, BBIBOJ 00 YIOBJIETBOPE-
HUU TIOJIHOCTBIO WJIM B YacTH MO0 00 0TKa3e B yIOBJIETBOPEHUY UCKOBBIX Tpe-
0OBaHUI, cymMMa apOUTpaxkHOro cbopa U pacrpeeseHre cyaeOHbIX pacxo10B
MeXIy cTopoHamu. PellleHue TpeTeiicKoro cyaa CYMTaeTcsl MPUHSTHIM, KOTaa
OHO TIONIMCBIBAETCSI CYIbSIMU, BXOISIIMMM B cocTaB TpeTeiickoro cyna. Cro-
pOHaM BpYYarOTCsl KOMTMY PENIEHUA.

CTOpOHBI, 3aKJIIOYUBIINE TPETEICKOE corfallleHue, MPUHUMAIOT Ha cedst
00513aHHOCTb IOOPOBOJILHO UCTIONHSITh pellieHre TpeTeickoro cyna. CTOpOHbI
U TPETEHMCKUI Cy/l MPUJIAraloT BCE YCUIIUSI K TOMY, YTOOBI pellieHUe TPeTelCKO-
ro cyAa ObUIO I0PUINYECKU UCTIOTHUMO.

Ecnu B TpeTeiickoM coriailieHuu He MPeayCMOTPEeHO, YTO pellieHre TpeTeii-
CKOTO cyna SIBJISIETCSI OKOHYATEIbHBIM, TO PeIllIeHUE TPETEHCKOTO Cylaa MOXET
OBITh OCIIOPEHO YYaCTBYIOUICH B Jiejie CTOPOHOI MyTeM MoJayu 3asiBieHus 00
OTMEHE pellIeHUS] B KOMIIETCHTHBIN Cyll B TEUEHHME TPEX MECSILIEB CO JHS TTOJTy-
YeHUsI CTOPOHOM, TMO/aBIlIeH 3asBiIeHUE, pellleHus TpeTeiickoro cyna. [Topsi-

JIOK OCTIapMBaHUsI PeLIeHUsI TPETEWCKOTO cyla mpeaycMoTpeH B . 46 T'TIK.
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Bonpoc 84. OcnapviBaHne peLueHnin TPETENCKMX CYO0B.
OcHOoBaHuNS a5 OTMEHbI PeLLeHNs TPETENCKOro cyaa

OTBET

3asgBiieHre 00 OTMEHE pellleHNsT TPETEMCKOIO Cyla B COOTBETCTBMHU CO CT. 4 18
I'TIK momaeTtcst B pailOHHBIM Cyll, HA TEPPUTOPUH KOTOPOTO MPUHSITO pellieHNe
TPETEMCKOro Cyla, B CPOK, HE MPEBBIIIAIONINI TpeX MECSIEB CO AHS TOJTyde-
HUST OCTIapMBAaEMOT0 PEIlIEeHUsI CTOPOHOM, 00paTUBIIEHCS C 3asiBIEHUEM. DTOT
CPOK JIJTSl OCTTapUBAHMS PEILIEHUST TPETEHCKOTO cyla TperoiaraeT, 4YTo OHO B
MPOLECCYAIbHOM OTHOIIEHUH SIBJISIETCS OKOHUYATeIbHO ohopmiieHHBIM. CpokK
Ha o0pallieHre ¢ 3asiBJIEHUEM SIBJISICTCSI TIPOLIECCYyabHBIM U B CJIydae ero Ipo-
MycKa TI0 XO/AaTalCTBY MPOITYCTHBILEH CTOPOHBI MOXET ObITh BOCCTAaHOBJIEH
cynoM. OcHOBaHMEM JUIsI BOCCTAHOBJIEHUs TMPOITYILIEHHOTO CPOKa SIBJISIETCS
MPU3HAHWE CYIOM TPUYUH TpornycKa yBaxuteabHbiMu (cT. 112 T'TIK).

PaccmotpeHue xonaTaiicTBa 06 OTMEHE pellleHUs TPEeTeCKOro cyaa OTHe-
CEHO K TMOJICYAHOCTH PallOHHOTO Cyla, Ha TEPPUTOPUU KOTOPOTO OHO MPUHSITO,
€CJIM MHOE He MPEeTyCMOTPEHO MEXIyHAPOIHBIM JOTOBOPOM W (peepabHbIM
3aKOHOM.

3asiBieHue 00 OTMEHe pellleHUs TPEeTEeMCKOro cya orjlayMBaeTcs rocyaap-
CTBEHHOI TIONLIMHOW B pa3Mepe, MPeayCMOTPEeHHOM (enepaibHbIM 3aKOHOM
JUTSL OTUIATHI 3asIBJICHUST O BblJaue MCITOJTHUTEIBLHOTO JIMCTA HA TIPUHYIUTEb-
HOE UCITOJTHEHUE pellieHUs TPEeTelCcKOoro cya.

CopepkaHue 3asiBJIEHUsI COCTABJISIOT pEeKBU3UTHI, yKa3aHHbIE B cT. 419 TTIK,
B KOTOPBIX BBIPAXKAIOTCSI €r0 OCHOBAHUSI U TIPEIMET, NMPOCh0a 3asiBUTEISI, a TaK-
K€ YKa3bIBAIOTCS MHBbIE CBEACHUST U TIpUiaraeMble JOKYMEHTHI, HEOOXOIMMBbIE
IUTSL TIDUHSATUS U PACCMOTPEHUST 3asIBIICHUST CYIOM.

TpeboBanueM 00 00s13aTEILHOM MIPWIOXKEHUM K 3asIBJICHUIO HEOOXOIUMBIX
JIOKyMEHTOB O00ecTieunBaeTcsl OATBEPXKIeHNE OOCTOSITENILCTB, HA KOTOPHIE CTO-
POHBI CCHUIAIOTCSI KaK HA OCHOBAHUS CBOMX TpeOOBaHMIT 1 Bo3paxkeHU . JJoKy-
MEHTaMU, TOATBEPKIAIOIIUMU YIJIATy TOCYAapCTBEHHON IMONUIMHBI, MOTYT,
B YAaCTHOCTHU, SIBJISIThCSI HAIUIEXalIMM 00pa3oM o(opMJIEHHOE TIIaTekHOE Tpe-
OoBaHUe (MpM yruiaTe co cyera IUIaTeNblIMKa B O€3HATUYHOM TOPSIIKE) WU
COOTBETCTBYIONIAsk KBUTAHLIMSA (MPU YIUIaTe HATUIHBIMU).

[MpunoxeHneM K 3asBJICHUIO €r0 KOMUIA 00ecreuynBaeTcsl BHIMOJHEHUE Cy-
nbeit TpedoBanus 4. 2 cr. 150 T'TIK o HanmpaBieHun (Bpy4eHHMU) OTBETYMKY
KOMWU 3asiBIICHUST W TIPWIOXKEHHBIX K HEMY JOKYMEHTOB, 000CHOBBIBAIOLINX
TpeboBaHMe 3asiBUTEIS.

3asiBieHue 00 OTMEeHe pelleHMs] TPETeCKOTro Cyla pacCMaTPUBAETCS CY/lb-
el eIMHOJIMYHO B CPOK, HE MPEBBIIIAIOIINI MecsIlia CO AHS TTOCTYTIJIEHUS 3asiB-
JIEHUs B PailOHHBIN Cyl, MO TpaBUjiaM MPOM3BOJICTBA B Cy/Ie TIEPBOI MHCTaH-
MK, DTO O3HAYAET, YTO TMPU €ro paCCMOTPEHUU TTPUMEHSIIOTCSI TIOJIOKEHUS O
MIOATOTOBKE [ea K CyNeOHOMYy 3aceNaHuio, O CyNeOHOM pa3OupaTesbCTBe,
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0 TIOpsSIIKE BBIHECEHUS pelieHust U ap. [1py BeIHECEHUM pELIeHUSs CYI MOXKET
TakXke pa3peliaTh BOMPOCHI, CBS3aHHbBIE C IPUHUMAEMbIM OIpeNeeHueM, Ha-
MPpUMEP O COXpaHEHUHU NEUCTBUSI Mep HO OOECTIeUeHUI0 MCKa, TIIM 00 OTMEeHe
obecrnieueHus Mcka, 1Moo 06 0becrieueHU Y UCTIOTHEHUST PENIEHUST, a TAKKE NHBIE
BOIIPOCHI, BO3HUKIIIME B XOIE CYIeOHOTO pa3oupaTebCTBa.

[TepeueHb yKa3aHHBIX OCHOBAHM IS OTMEHBI CYIOM PEeIlIeHUs] TPETeiCKO-
TO cyna SIBJISIETCS] UCUEPTbIBAIOIIMM. B MHBIX, HEe TIPEIyCMOTPEHHBIX 3aKOHOM
cllyJasix pellieHus TPeTeMCKOro cyaa OClapuBaHMIO He ToJiexar.

[To ocHOBaHMSIM, YKa3aHHBIM B 4. 2 CT. 421, pellieHre TpeTeicKOoro cyia MOXeT
OBITH OTMEHEHO, €CJIM CTOPOHA, OOpATUBIIASICS C 3asBIIEHUEM, TPEICTABUT CYIy
JoKazaTeIbcTBa 0 MX Hamuru. [1o ocHOBaHUSIM 3Ke, TTPeIyCMOTPEHHBIM 4. 3 CT. 421
I'TIK, peleHre OTMEHSETCS B JIIOOOM Cllydae OOHapY>KEHUS UX CYyIOM.

[Tpu pelieHrM BOTIPOCca O HENEMCTBUTEIBHOCTY apOUTPaXkHOTO COTJIallieHUs
cy/ly HeOOXOAMMO BBISICHUTH, HE COIEPXKUT JIM OHO TTOJIOKEHUI, TPOTUBOpEYa-
myx (enepaabHBIM 3aKOHAM WJIM MEXIYHapoIHOMY JoroBopy Poccuiickoit
®enepalinu, B YaCTHOCTH, MTOAMTKMCAHO JIM OHO HalJIeXXalllell CTOPOHOIA, COOJTIO-
JeHa i (popMa ero 3akJIoYeHUs U IIp.

Henannexaiiiee u3BelieHUE CTOPOHBI, TIPOTUB KOTOPOI MPUHSTO pellieHue,
0 Ha3HAYeHWM TPETEMCKOTro Cynbu (TpEeTeCcKUX cyneit), 0 BpeMEeHU U MecTe
TPETECKOTO pa3drpaTesIbCTBa, a TAKXKe HAaJTUUKMe IPYTUX YBAXKUTEIbHBIX MPH-
YWH, U3-3a KOTOPBIX CTOPOHA HE TIpeCcTaBUjIa Cyly CBOMX OOBSICHEHUI, Hapy-
LIaeT MPUHLUMBI COCTA3aTeTbHOCTH CYJONPOU3BOACTBA U PABHOIPABUS CTO-
POH M SIBJIsIeTCS 6€3yCTOBHBIM OCHOBAHWEM JIJISI OTMEHBI PEIIEHUST TPETEHCKOTO
cyna. Borpoc 00 yBaxkUTEeJIbHOCTU NMPUYMH HETIPEIACTABIEHUSI CTOPOHOI 00BsIC-
HEHUI pa3pelraeTcsl CyIoM B KaXJIOM KOHKPETHOM Cllydyae C y4eToM BceX 00-
CTOSAITENIbCTB efa. Hamuuue 'Takux MpUIMH JOJKHO OBITh MOATBEPKIEHO CTO-
POHOVA.

[TpuHSITUE TPETEICKUM CyIOM PEIICHUS TTO CIIOpY, HE MPEeTyCMOTPEHHOMY Tpe-
TEWCKMM COTJIAllICeHWEM WJIM He TTOMTANAIoIeMy Tof ero YCJIOBUsI, TMOO comep-
JKallero MOCTaHOBJIEHUSI TT0 BOIMIPOCAM, BBIXOMSIIMM 3a TIpeJesibl TPETeCKOTo
corjalleHus, 03Ha4YaeT, 4To JIeJI0 PACCMOTPEHO HEHAJIEXKAIIUM CYJIOM 1 CTOPO-
HBI He peajM30Balld TIPaBO Ha CyIeOHYIO 3allluTy, TapaHTUpOBaHHOe 4. 1 cT. 46
Koncturyniun P®. OtMmeHa pellieHUs] TPETECKOTO Cyla Mo JaHHOMY OCHOBa-
HUIO HaIlpaBJieHa Ha obecrieyeHre yKa3aHHOTO KOHCTUTYLIMOHHOTO TpaBa.

[TpenocTaBieHue CTOpOHAM TPETEHCKOTO pa3dUpaTeIbCTBa MpaBa 00PaTHUTh-
csl 32 pa3pellieHreM cropa B TpeTeicKuit cya moBTopHO (4. 3 cr. 422 I'TIK) unu
B cyn obmeii opucaukiun (4. 3 u 4 cr. 422 T'TIK) BeICTymaeT JOMOJIHUTEIb-
HOW TIpollecCyaibHOM TapaHTUel WX TpaBa Ha CyIeOHYI0 3allUTy, MPeayCMOT-
perHoro 4. 1 ct. 46 Konctutyiuu P®.

JUTST a38
BepHyTbcA B kaTanor y4ebHMKOB M MOHOTpa
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Bonpoc 85. lMpon3BoacTBO NO Aenam O Bblaaye UCMONHUTENbHBIX
JCTOB HAa MPUHYANTENLHOE WUCMONHEHNE PELLEHN
TPeTencknx Ccynos

OTBET

[Topsinok BBIIAYM MCTIOTHUTEIBHOTO JINCTA HAa TIPUHYAMTENILHOE UCTIOJTHEHUE
pelieHus TpeTeiickoro cyna perynmupyercs . 47 T'TIK. Borpoc o Bblmaue mcmosn-
HMTEJIHOTO JINCTa HA MPUHYIUTETLHOE UCTIOJTHEHUE PElIeHUs] TPETEHCKOTo cyaa
paccMaTpuBaeTcs CyJIOM Ha OCHOBAHUY 3asIBJICHUSI, KOTOPOE MOAAETCS] B TUCbMEH-
HOi1 (hopMe 1 IOJKHO ObITH TIOATMCAHO JIULIOM, B TOJIb3Y KOTOPOTO ITPUHSITO peliie-
HUE TPETENCKOro cyaa, Wiv ero npeacraButeneM. [IpaBoM MosydyeHus: UCTIOTHU-
TEJBHOTO JINCTA HAa TIPUHYIUTEJIbHOE WCIIOJHEHUE PEIIeHUs] TPETEeCcKOoro cyna
o0aaeT Takke MpeacTaBuTesb cTopoHsl (cT. 54 TTIK).

3asBiieHME O BblJaye UCTTOTHUTEIBLHOTO JINCTA Ha NPpUHYOIUTCIIBHOC UCIIOI-
HCHUC PCIICHUS TpeTeﬁCKOFO cynga nmogacTcsa B paI7IOHH])IIL/'I Cya 1o MECTy XKU-
TEJIbCTBA WJIN MECTY HaXOXICHUA TOJKHUKaA J'II/I60, €CJIN MECTO KUTCJIbCTBa
NI MECTO HAaXOXIACHHWA HEU3BECTHO, IO MECTY HAXOXICHUSA UMYILIECTBA I0JI-
2KHUKa — CTOPOHBI TpeTeﬁCKOl"O pa36HpaTe)’[bCTBa. an/I 3TOM MECTOM KUTECJIb-
CTBa rpaXXiaHuHa IMpu3HaeTCsd MECTO, II€ OH IMMOCTOAHHO UJIN IMPEUMYIIICCTBCH -
HO IMPOXMBACT. CornacHo ct. 54 TK Mecto HaXO0XICHUA IOPpUANYECKOIo Jrula
OIIPEACIIACTCSA MECTOM €Iro FOCYJIapCTBCHHOﬁ perucTtpaunun, Koropas OCyleCTB-
JISIETCA IO MECTY HaXOXICHHA €ro IOCTOSAHHO JIGVICTBYIOH.ICFO UCIIOJTHUTEJIb-
HOTO opraHa, a B cJiyda€ OTCYTCTBUS ITOCTOSAHHO I[eﬁCTByKOH.IeFO UCITIOJTHUTEIb-
HOro opraHa — MHOTIO opraHa Wi Jiul, UMECIOLUINX ITpaBoO JIEAICTBOBATh OT UMEHU
UCITIOJTHUTECIIBHOI'O OpraHa 0e3 JOBCPEHHOCTH.

B cr. 424 TTIK ycraHoBieHbI (hopMa U cofepkaHue 3asiBJICHUS O BblIaue 1c-
TIOJTHUTEJIBHOTO JINCTA HA MPUHYIUTEIBHOE NCTIOJIHEHNE PEIIeHUsT TPETEICKOTO
cyna. Tak, B 3asiBIeHUM JOKHBI OBbITh yKa3aHbl: 1) HAMMEHOBaHUE Cyla, B KOTO-
pHBIif TTomaeTcs 3asiBjieHre; 2) HaMMEHOBaHUE U COCTaB TPETENCKOro cyna, Mpy-
HSIBILIETO pellieHre; 3) HAMMEeHOBaHME CTOPOH TPETEeCKOro pa3dorupaTebCTBa, UX
MECTO KUTEJIbCTBA UM MECTO HaXxoXaeHus; 4) nata U MeCTO TIPUHSITHUSI pellie-
HUSI TpeTeiickoro cyna; 5) nara MojaydyeHUsl pelieHus! TPETeCKOoro cyaa cTopo-
HOI1, 0OpaTHBIIeIiCs C 3asBJIeHUEM; 6) TpeOOBaHUE 3asBUTEIISI O BhIIAYE MCITON-
HUTEJIBHOTO JICTa Ha TIPUHYIUTEIBHOE UCTTOJIHEHWE PENIEHUST TPETEMUCKOTO Cy/a.

B 3asBIeHMM MOTYT OBITh YKa3aHBI TakKke HoMepa TesiehOHOB, (pakcoB, ai-
peca 3JIEKTPOHHOI MOUYTHI U UHBIE CBEACHUS.

K 3asBjieHIIO O BbIIaye UCIIOJHUTEIBHOIO JIMCTA HA TIPUHYAUTEIbHOE UC-
MOJIHEHUE PELIEHUST TPETEUCKOro Ccyla MpuarapTes: 1) MoIMHHOE pelleHre
TPETEMCKOro cyaa WK ero HajajiexalimmM o0pa3oM 3aBepeHHas1 konusi. Komnust pe-
ILIEHUST TIOCTOSTHHO JIEHCTBYIONIETO TPETEMCKOTO Cy/ia 3aBepsieTcs MpeacenaTesieMm
MOCTOSIHHO AEHCTBYIOLLETO TPETEMCKOTO CyIa, KOMUS PeIlIeHUs TPEeTelCKOro cyaa
el1Ie, Jlxrpgl[ KOHKPETHOTO CITOpa J0JKHA ObITh HOTAPUATBHO YIOCTOBEPEHA;
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2) NOJUIMHHOE TPETEeCKOoe ComlalleHe WM €ro HaajlexauuM o0pa3oM 3aBe-
peHHast Konusl; 3) TOKyMEHT, IOATBEPXKAAIONIMIA YIIIaTy rocyqapCTBEHHOM IMo-
IIUTMHBI B TOPSIAKE U B pa3Mepe, KOTOpbIe YCTaHOBJIEHBI (heiepaibHbIM 3aKOHOM;
4) KoImus 3asiBJICHUA O BblJa4y€ MCIIOJHUTCJIBHOTO JIMCTA Ia NMPUHYAUTCJIBHOC
WCIIOJIHEHNE pellIeHsI TPETEMCKOro cya; 5) TOBEPEeHHOCTh UM UHOM TOKYMEHT,
IMMOATBCPXKAAIOIIMEC IMTOJTHOMOY M JIMLA Ha IMOAITMCAaHNEC 3asBJICHUS.

3asgBiieHUE O BbIJa4y€ UCITOJTHUTEIBbHOIO JIMCTA HA TPUHYAUTCIIBHOC UCITOJI-
HEHUE PELICHUS TPETEMCKOrO Cya, NMOJAHHOE C HAPYLICHUEM YKAa3aHHbBIX Tpe-
OOBaHUIA, OCTaBJISIETCS CYIOM 0€3 NBMKEHUS WM BO3BpallaeTcs JUILy, ero Mo-
JaBIlIEMY, IO TIpaBUIaM, MPEIyCMOTPEHHBIM B ¢T. 135 u 136 T'TIK.

HOpHﬂ,OK PaCcCMOTPCHMUSA 3asdBJICHUA O BblJa4y€ MCITOJHUTCJIBHOTO JIMCTA Ha
NPUHYAUTETHLHOE UCTIOJIHEHUE PEllIeHUs] TPETEHCKOro cyaa aHAJIOTMYEH TTOpsiI-
KY PacCMOTpPEHMSI 3asiBJ€HUSI 00 OTMEHe pelleHUsT TpeTeHCKoro cyna, npemy-
cMoTpeHHoMy cT. 420 T'TIK.

Yka3zaHHble OCHOBaHUS JJIs1 OTKa3a B BblJay€ UCITOJITHUTEJIBbHOI'O JIMCTA Ha
MMPUHYAUTEIBbHOEC UCITOJIHCHNEC PCLICHUSA TpCTCﬁCKOFO Cyaa, KaKk 1 OCHOBaHUsA
JJI1 OTMEHBI PCHICHU S TpCTCﬁCKOFO cyaa, ABJIAIOTCA UCYCPIIbIBAIOIIMMU U HE
NoJiexXaT paclIMPpUTEIbHOMY TOJKOBaHUIO.

ITo pesyabraTamM paccCMOTpEHUS 3asiBJCHUSI O BblJauye MCHOJHUTEIbHOIO
JIMCTA Ha NPUHYAUTECIIBHOC HUCIIOJHCHUEC PCLICHUA TpCTCﬁCKOFO cyaa Cya BbI-
HOCHUT OIlpeiesieHHe O Bblaye UCIOJIHUTEIbHOIO JIMCTA WK 00 OTKa3e B BblIa-
Y€ UCIIOJIHUTECIBbHOIO JIMCTA HAa NPUHYIUTCIBbHOC UCITOJJHCHUEC PCLICHUSA TPEC-
TEMCKOTO cyaa.

B onpenenenuu cyna o Bblgaye MCIOJHUTEILHOTO JIMCTa HA MPUHYIUTEIb-
HOE MCIIOJIHEHUE PELIeHUsT TPETEMCKOTO Ccyla JOJKHbBI COAEPKAThCSI:

1) HauMeHOBaHWE U COCTaB TPETEIMCKOro cyna, MPUHSBILIEro pellieHue;

2) HaMMEHOBaHUE CTOPOH TPETEHCKOro pa3doupare/bCTBa;

3) cBefeHMs O PEILlIeHUH TPETeMCKOro cyna, O BblAaue UCIIOJIHUTEIbHOTO JIUCTa

Ha NPpUHYIUTEIBHOC NCITOJTHECHUEC KOTOPOIro XOﬂaTaﬁCTByCT 3asiBUTCJIb,

4) YKa3aHMUEC Ha BblJayy MCIIOJHUTCJIBHOIO JIMCTA HAa NMPUHYAUTCIBHOC UC-
IMOJHECHUC PCLICHUA TpCTCVICKOFO cyaga WiM OTKa3 B BbIJA4y€ MCIIOJIHU-
TEJbHOTO JIKCTA.

OTKa3 B BbIJAQY€ UCITOJTHUTCJIBHOTI'O JIMCTA HA MPUHYAUTCIBHOC NCITOJTHECHUEC
pelleHUsT TPETEUCKOro cyla He MPEernsITCTBYET CTOPOHAM TPETEMCKOro pa3ou-
paTebCTBa MOBTOPHO OOPATUTHCS B TPETEUCKUU Cyl, €Clii BO3MOXHOCThb 00-
palleHusl B TPETEUCKUIA Cyll HE yTpayeHa, WK B CYIl 10 ITpaBujiaM, MpeaycMoT-
pennbiM ['TIK.
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Bonpoc 86. HopmatuiBHas 0CHOBa 1 npaBoBas Npupoaa
NCMONHUTENBHOTO MPOK3BOACTBA U OCHOBHbLIE
NONOXEHNS CMONHUTENBHOTO NMPOM3BOACTBA

OTBET

HcnonHuTeIbHBIM ITPOM3BOACTBOM Ha3blBa€TCs MPUHYIUTEIbHAS peain3a-
1Sl aKTOB CYJIEOHBIX, aIMUHUCTPATUBHBIX U WHBIX IOPUCAMKIIMOHHBIX Opra-
HOB B YaCTU BOCCTAHOBJIEHMS M 3aLIMTbl HApYIIEHHBLIX MaTePUaJbHbIX ITPaB
B YCTAHOBJIECHHOM 3aKOHOM IOPSIAKE.

[1paBoByIO OCHOBY NEATEILHOCTU CyAeOHBIX ITPUCTABOB COCTABJISIOT ABa MpH-
HSITBIX OTHOBPEMEHHO IPaBOBbIX akTa — DenepanbHblii 3aK0H «O CyIeOHbIX Mpy-
craBax» U DenepaibHblii 3aK0H «O0 UCITOJHUTEILHOM ITPOM3BOICTBE» OT 21 Mo
1997 r., BctynuBinMe B cuity 5 Hosiopst 1997 r. (¢ uam. ot 30 utonsg 2001 r.).

B ciyyasix, npeaycMoTpeHHBIX denepalibHbIM 3aKOHOM, TpeOoBaHUs cyneo-
HBIX aKTOB 1 aKTOB JIDYTMX OPTaHOB O B3bICKAHWU JIEHEXHBIX CPEACTB, TOMUMO
CyAeOHBIX MPUCTABOB-MCITOJHUTENC, MOTYT MCIIOJHSITh U JPYTMe OpraHbl,
JIOJDKHOCTHBIE JIMIIA U rpaxnaHe. TeM He MeHee OCHOBHYIO POJib B IIPUHYIU-
TeJIbHOM HWCIOJHEHUN CYIeOHbIX IMOCTAHOBAEHUI 3aKOHOJATENb OTBOIUT Cy-
JNeOHBIM MPUCTABAM-HCIIOJHUTEISIM.

Ha ocHoBanun 3akoHa «O cyneOHbIX MpucTaBax» MHUHUCTEPCTBO IOCTULIUMU
P® ob6pasyeT cityxk0y cyneOHBIX MPUCTABOB B cucTeMe ero opraHoB. CyneGHBII
MPUCTAB SIBJISIETCS TOJKHOCTHBIM JIMLIOM, COCTOSILIIMM Ha FOCYIapCTBEHHOM CITyX-
0e. 3aKOH YETKO OMpenessieT 3anauu CyneOHbIX MpUCTaBoB: 1) obecrieynBaTh yc-
TaHOBJICHHBI! MOPSIIOK AESITEIbHOCTH BCEX OTEUECTBEHHBIX CYJIOB; 2) 00ecreun-
BaTb UCIIOJIHEHUE CYJeOHBIX aKTOB M aKTOB JIPYTMX OPraHOB, MPEITyCMOTPEHHbBIX
®@enepanbHbIM 3aKOHOM «O0 MCTIONHUTEIBHOM MPOU3BOACTBE» (CT. 1).

OpraHu3allMOHHOE U METOIUYECKOE PYKOBOJCTBO NESITEIbHOCTBIO CITY>KObI
CyIeOHbBIX MPUCTABOB BO3JIOXKEHO 3aKOHOM Ha MUHUMCTEpCTBO loctuliu PO
U €ro OpraHsbl.

Hanzop 3a ucrnojiHeHreM 3aKOHOB TPU OCYIIECTBAECHUM CYAeOHBIMU MPU-
craBaMM CBOMX (DYHKIIMiT B cooTBeTcTBUM ¢ PeaepaibHbIM 3aKOHOM «O TIpo-
KypaTtype Poccuiickoit @enepanyn» OCyliecTBIsIOT [eHepalbHbIN MPOKYpOpP
P® u nomurHeHHbIe eMy MPOKypopshl (11. 4 cT. 19 3akoHa «O cyneOHBIX TTPU-
CTaBax»),

C 3akoHoM «O cyneOHBIX IIpUCTaBax» TECHO CBsi3aH 3akKoH «OO0 MCIOIHU-
TeJbHOM MpousBoacTBe». Coepoit aeiictBusi 3akoHa «O0 HMCMOJHUTEIBHOM
MIPOM3BOMICTBE» SIBJISIETCSI OINpeAeieHUE YCIAOBUI U MOPSIAKA MPUHYAUTEIbHO-
ro MCIOJIHEHHUS CylIeOHBIX aKTOB M aKTOB JAPYIMX OPraHOB. 3aKOH COACPXKUT
npaBuja, B KOTOPBIX 3aKPeIJIcHbl OCHOBHBIC TMOJIOKEHUSI U OOILME YCIOBUS
COBEPILECHUS UCTIOJHUTEIbHbBIX 1CHCTBUI.

TpeboBaHMs cyneOHOro NnpucTaBa 00s13aTeIbHbBI 17151 BCEX OPraHOB, OpraHu-
3alMii, JOJDKHOCTHBIX JIMLL U TpaxaaH Ha tepputopun Poccuiickoit denepa-
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. BMecTe ¢ TeM meiicTBUs CymeOHOTO TpHCTaBa MOTYT OBITh OOXKaJIOBaHBI
BBIIIIECTOSIIIIEMY TOJDKHOCTHOMY JIMIy WM B cym. OOpallleHue ¢ Xamoboil K
BBIIIECTOSIIIIEMY JOKHOCTHOMY JIMIY HE TIPETSTCTBYEeT OOpAaIllleHUIO B CYI.
O6xanoBaHue OeUCTBU (Oe3ACHCTBUSI) CyAecOHOro IPHUCTaBa-MCIIOJTHUTEIIS
OCyIIecTBIsIeTCs 10 mpaBuiaM cT. 441, 442 TTIK, mpemycMaTpuBaOIIMM TIO-
PSIOK TTOJAYM KaJaoObl B CYI U €€ pacCCMOTPEHUSI.

ConepxxaHre WCITOTHUTEILHOTO TTPOU3BOICTBA COCTABISIIOT MEHCTBUS, Ha-
MpaBJieHHbIC Ha TTOHYKICHYE JIUIIA BHITIOJIHUTD CYeOHOE TTOCTAHOBJICHUE B TOM
BUIE, KaK OHO OBLIO OMPEIEICHO CYIOM.

HcnomHUTeTbHBIN TOKYMEHT, B KOTOPOM CoOJepKaTcsl TpeboBaHUs Ccynaeo-
HBIX aKTOB H aKTOB JPYTMX OPTaHOB O B3BICKAHWM JEHEXKHBIX CPEICTB, MOXET
OBITh HAIpaBJIeH B3bICKATEJIeM HEMOCPEICTBEHHO B OAHK MM WHYIO KPEIUT-
HYIO OpTaHM3AaIINIO, €CJIM B3bICKATENbh PACTIONaraeT CBEACHUSIMUA O MMEIOTIIMXCST
TaM cyeTax JOJDKHUKA Y O HATMIWH T1a HUX JEHEXKHBIX CPEICTB, JIUO0 CyaeoHO-
MY MPUCTABY-UCIIOJTHUTEIIO, €CJIM TAKUMM CBEICHUSIMU OH He pacrioyiaraet, Ist
HCIIOTHEHUSI B TIOPSIKE, TPEIYCMOTPEHHOM 3aKOHOM.

JIuuiaM#, YY9acTBYIOIIMMHU B UCIIOJHUTEIBHOM TIPOU3BOACTBE, SIBJISIOTCS:
1) cTopoHEI (B3BICKATEIb U JOJKHUK). [1py coydacTun KaXXobIii U3 B3BICKaTe-
JIel WK JOJDKHUKOB TI0 OTHOIIEHUIO K APYTOM CTOPOHE MOXKET IMOPYYUTh yda-
CTHE B WCTIOJHUTEIBHOM ITPOM3BOICTBE OMHOMY M3 HHUX; 2) MpEACTaBUTEIU
ctopoH. OgHAKO TOKHUK He BITpaBe MeHCTBOBATh Yepe3 MPEICTaBUTENS, eCITH
10 UCITOJTHUTEIBHOMY TOKYMEHTY Ha HETO BO3JIOXKEHBI 00S13aHHOCTH, KOTOpHIC
OH MOXKET UCIIOJIHUTD TOJIBKO JIMIHO; 3) CymeOHbIe UCIIOIHUTENN; 4) TIepeBOI-
YUK; 5) MOHATBIE; 6)CIELUATUCTHI.

He MoryT OBITH MpencTaBUTENSIMUA B UCTIOJTHUTEIIBHOM ITPOM3BOJICTBE JIUIIA,
He mocTurmme 18 Jier, a TakKe CyIbM, CIeIoBaTeNv, MPOKYPOPHI, PAaOOTHUKH
CITyXOBI CYIeOHBIX TTPUCTABOB M amlapaTa Cyaa.

3akoH «O0 WCIOJTHUTETBHOM TTPOM3BOICTBE» TPENOCTABIISIET CYyIeOHOMY TIpH-
CTaBY-MCIOJIHUATEITIO IIIMPOKKE TTOJTHOMOYMSI TTO TIPUMEHEHUIO Mep TIPUHYANTE b~
HOTO BO3IEMCTBUS K TpaskaaHaM Y JOJDKHOCTHBIM JIMIIAM, YKIIOHSIFOIIUMCS OT BbI-
TTOJTHEHUS TpebOBaHWI MCTIOTHUTETHFHOTO TTPOM3BOJICTBA.

IMpy HaMMIMKM B AEWCTBUAX TpakJaHWHA WIM JOJPKHOCTHOTO JIUIIA, YMBIIII-
JICHHO He BBITTOJHSIONIMX 3aKOHHBIX TPeOOBaHMI CyIeOHOTO MPUCTaBa-NCIION-
HUTEJIST WIM TIPETNSITCTBYIONINX MX BBHITMIOJIHEHMIO JINOO WHBIM 0Opa3oM Hapy-
IIAIONIMX 3aKOHOIATEILCTBO 00 MCTIOJTHUTELHOM TTPOU3BOACTBE, MPU3HAKOB
cocTaBa MPECTYIUICHUST CYAeOHBIM TPUCTAaB-MCIIOTHUTEb BHOCUT B COOTBET-
CTBYIOIIIME OPTaHbI MPEACTaBIICeHUE O MPUBJICUYCHUN BUHOBHBIX JIUII K YTOJIOB-
HOM OTBETCTBEHHOCTH.

Ecnu mipu ucniofTHeHUW CyIeOHBIM TTPHCTaBOM-UCTIONHUTENIEM TIpodeccro-
HaJIbHBIX 00SI3aHHOCTEW BO3HUKAET OMACHOCTH IJISI €T0 XM3HU U 370POBbS,
a TaKKe eCJIM YMHSITCS TPEIMATCTBUS B COBEPIICHWM WCTIOJHUTEIBHBIX NEii-
CTBU, TO €My OKa3bIBalOT COACCTBIE PAOOTHUKYA MUJIUIIAM.
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Bonpoc 87. OcHoBaHust Ansi npekpaweHns UCNOJIHUTENBHOMo
npomssoacTea

OTBET

IpekpaliieHre UCTIOJTHUTETHLHOTO MPOU3BOJCTBA — 3TO OKOHYATEIbHAsK (hop-
Ma OTKa3a Cyla OT COBEpILIEHMS ACMCTBUIN IO MCIIOJHEHUIO CyleOHOro mocra-
HOBJIEHUS.

IpekpailieHre MCMOTHUTETBHOTO TTPOU3BOMCTBA COBEPIIAETCS TOJBKO CY-
JIOM, TIOCJIe TIPEKpaIlleHWs] er0 BO30OHOBJIEHNE HEBO3MOXHO, KPOME CITyyaes,
KOoTJa orpeneieHrue O MpeKpalleHUM OTMEHEHO B YCTAHOBJIEHHOM TOPSIIKE.
IpekpaiiieHre MUCTIONHEHUST CyAeOHOTO TOCTAHOBJIEHUSI MOXET MMETh MECTO
JIVIIIH TI0 OCHOBAaHUSIM, YKa3aHHBIM B 3aKOHE, U TIepeYeHb ITUX OCHOBAHU SIB-
JISIETCSl MCUYEPITBIBAIOIIVM.

OcHoBaHUs TIpeKpalieHus] UCTIOTHUTEbHOTO MPOU3BOICTBA HOPMATHUBHO 3a-
KperuwieHHI B cT. 23 3akoHa «O0 MCIIOTHUTEILHOM IIpon3BoacTBe» 1 cT. 439 I'TIK.

ITo cBoeit mpaBoOBOIl MpUpPOE TPEeKpallleHUe UCIIOTHUTEILHOTO TPOU3BO/I-
CTBA CXOHO C TAKUMMU TIPOLIeCCyaTbHBIMU IEMCTBUSIMU, KaK TIpeKpalieHue mpo-
M3BOJCTBA HO JIeiTy, mpeaycMoTpeHHoe cT. 220-221 I'TIK.

Ilpu mpekpailleHUM MCIOJHUTEIBHOTO MPOU3BOACTBA M3-3a OTKa3a B3bI-
cKaresisl OT TOJyYeHUsl TIPEAMETOB, M3BATHIX Y MOJDKHUKA, MOXET BO3HUK-
HYTb BOIIPOC O CYyIb0€ aBaHCOBBIX CyMM, BHECEHHBIX B3bICKATEJIEM B CBSI3M C
PO3BICKOM JIOJIKHUKA WM €ro uMyllecTBa. B 3ToM ciyyae HeoOXoguMmo py-
KOBOJCTBOBAThCS 1. 3 ¢T. 83 3akoHa «O0 MCIIOJHUTEIBHOM IIPOM3BOACTBE»,
COTJIaCHO KOTOPOMY TpY 3aBEPIIEHUM HUCIIOJHUTENbHBIX NEUCTBUI aBaHCO-
BBIIf B3HOC TMOJTHOCTBIO BO3BpAIaeTCsl B3bICKATE0, KPOME ClTyyaeB, KOTaa OH
CBOUMM AeicTBUSIMU (Oe3AeficTBMEM) MPEeMsITCTBOBAI MCIOJHEHUIO UCTION-
HUTEJIbHOTO JAOKYMEHTa. B Takux cuUTyalMsXx B3BICKATEII0 BO3BpAIAeTCs
YacTh aBAaHCOBOTO B3HOCA, TMPEBBINIAOIIAS PACXOMIbI O COBEPIIEHUIO WCITOJ-
HUTEJbHBIX OEUCTBUIA.

Cormacto cr. 418 'K 00s13aTeIbCcTBO IpeKpalmaeTcsl CMepThIo TODKHUKA,
€CITM WCTIOTHeHNE He MOXET OBITh MPOM3BEACHO 0e3 JTUYHOTO Y4acTHs JTOJTK-
HMKa JIUO0 003aTeIbCTBO MHBIM 00pPa30oM Hepa3phIBHO CBSI3aHO C JIMYHOCTHIO
JMOJDKHUKA, a TakKKe CMEPThIO KPeauTopa, eCIM WCIOJNHEHWEe TpeaHa3HaYeHO
JIMYHO JJIT KpeAuTopa JIM60 00s13aTeIbCTBO MHBIM 00pa3oM Hepa3pbIBHO CBSI-
3aHO C JIMYHOCTBIO KpeauTopa. JJaHHOe TMONIoKeHWEe TPaskIaHCKOTO 3aKOHO/IA-
TENbCTBA SIBNIIETCS MaTepUaTbHO-TIPABOBHIM OCHOBAaHMEM IS TPEKpaIIeHUS
HCITOJTHUTEJIFHOTO IMpon3BoAcTBa 1o I1. 3 4. 1 ct. 439 T'TIK.

ITpu oTka3e B3bICKATENS OT B3LICKAHUS U TIPH 3aKJIIOYEHUM MEXITy B3bICKa-
TeJeM U TOJKHUKOM MHPOBOTO COTJAIleHUsT TTPUMEHSIOTCS TpaBuiia, TIpedy-
cMmotpenHbie cr. 173 TTIK.

I1pu ipexparieHUK UCITOTHUTEILHOTO IMpon3BoAcTBa Mo 1. 4 4. 1 c1. 439 I'TIK
HEeOoOXOAUMO YYMTHIBATh MoyoxeHue . 1 ¢T. 61 T'K, cormacHo KOTOpoMy JIMK-
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OaHCKWW Npoyecc

BUIALIMS IOPUIMIECKOTO JIMIIA BJIeYeT ero mpekpaiieHue 6e3 repexona mpaB v
00513aHHOCTE B MOpPsIAKE MPaBoONpeeMCcTBa K ApYruM juiiam. Eciau umyiiectsa
JIUKBUIUPYEMOW OpraHu3aliMyi HeJOCTATOYHO ISl YIOBJIETBOPEHUs TpeboBa-
HMIA BCeX B3bICKAaTeJIel MO0 UCTIOMHUTEIbHBIM IOKYMEHTaM, TO UCTIOJTHEHUE MPO-
M3BOAMTC 10 TipaBuiaM cT. 64 TK u cr. 77-78 denepanbHoro 3akoHa «O0 1c-
TTOJTHUTENILHOM TIPOM3BOJICTBE», YCTAHABIMBAIOIIMM TOPSIAOK pacrpeneIeHus
B3bICKAHHO! EHEXHOW CyMMBbI U OYEPETHOCTb YIOBJIETBOPEHUS TPeOOBaHUIA
B3BICKaTENEH.

Hanuyue o6cTOSATENbCTB, SIBASIOMIMXCS OCHOBAHUSMM [Tl MIpeKpalleHus
WUCTIOJTHUTEIBLHOTO TPOMU3BOJCTBA, B KAXIOM KOHKPETHOM Ciydae JOJKHO
OBbITh TOATBEPXIEHO COOTBETCTBYIOUIMMMU NOKYMEHTAMM (CBUIETEIbCTBOM
OpraHoB 3arca, TOKyMeHTaMu yupexneHniit MuHuctepcTBa 060poHbl PD, cy-
OeOHBIMY pelleHusIMU U T. 0.). CyObekTaMu oOpalleHus ¢ 3asBICHUEM O
TpeKpalieHUU UCTIOTHUTEIbHOTO MPOU3BOICTBA SIBJISIOTCS: B3bICKATEb, 10JI-
>KHUK, UX TIPABOTIPEEMHUKU U CyIeOHbIN MpucTtaB-ucnonaHutenb. C takum
3asiBJICHUEM MOTYT TaKXe 00paTUThCs JMlla, YYacTBYIOLIME B [ejie B MOPSIIKe
cT.45-46 T'TIK.

I1pu HanMYUM OCHOBaHU JUIS TIPEKpaIlleHUs] UCTIOJIHUTEIBHOTO MPOU3BO/I-
CTBa UCIIOJTHUTEJIbHBIA JOKYMEHT C COOTBETCTBYIOIIE OTMETKOM BO3Bpalla-
eTcsl CyAeOHbIM TTPUCTABOM-MCIIOJTHUTENIEM B CyJl JIMOO TOCYIapCTBEHHBIN WU
WHOI OpraH, BbIIABIIUM 3TOT JOKYMEHT. Bce Ha3HaueHHbIe CyIeOHBIM MpUCTa-
BOM-UCITOJIHUTEJIEM MEpPhI M0 UCTIOJIHEHUIO OTMeHs10TCs. [IpekpaliieHHoe rc-
TOJTHUTEJIbHOE TIPOU3BOJCTBO HE MOXET OBbITh BO30YXXAEHO BHOBb.

ITo mpuocTaHOBJIEHHOMY UM MPEKPALICHHOMY MCIOJHUTEIbHOMY TTPOU3-
BOJICTBY HUKAKHW€ UCTIOJTHUTENbHBIE AeHCTBUSI HE AOMYCKAIOTCS.

O NpUOCTaHOBJICHUM WX MPEKpallleHUU UCTIOJHUTEBHOTO MPOU3BOJACTBA
CyneOHbI TPUCTAB-UCIIOJHUTENb B TPEXIHEBHbBIM CPOK COOOIIIAaeT CTOPOHAM, B
cyn (ecid BOTIPOC pellascsl He TeM CYIOM, KOTOPbIN BbIAal MCIOTHUTEIbHbBIN
JIOKYMEHT) WJIU APYTOil OpraH, BbIIABIIUI UCTIOTHUTEIbHbBINA TOKYMEHT.

IMocne BcTyruieHUs orpeesieHus cyna O MpeKpalleHUU UCIIOTHUTEIbHOTO
TPOM3BOJICTBA B 3aKOHHYIO CUJIYy CyAeOHbII MPUCTAB-UCIIOTHUTETb OTMEHSIET
BCe Ha3HaUYE€HHbIE UM MEpbI TI0 UCTIOJIHEHHUIO. YKa3aHHOEe OompeaeieHne U uc-
TOJTHUTENIbHBIN JOKYMEHT, B KOTOPOM CYIEOHBII MPUCTAB-UCTIOJHUTENb JOJI-
>K€H MPOU3BECTH COOTBETCTBYIOILIME OTMETKHM, BO3BPALIAIOTCS B CyI WIU APY-
TOi OpraH, BbIIABILINI 3TOT JOKYMEHT.

OrnpeznesneHue cya o TPUOCTAHOBJICHUU WUJTU MPEeKPalieHUU UCTIOTHUTEIbHOTO
TIPOM3BOICTBA MOXKET OBITh 00KAIOBAaHO B CPOKHU, YCTaHOBIIEHHEBIE CT. 332,372 I'TIK.

www.infanata.org

DneKTpoHHAas BepCus TaHHOW KHUTY co3aHa UCKITIOUNTETLHO IS
03HAaKOMJIEHHUSI TOJIbKO Ha JIOKaJIbHOM KomTibloTepe! CkauaB (haiis, Bbl
6epETe Ha ceOsl TOTHYIO OTBETCTBEHHOCTD 32 €TI0 JalbHelee
HCIIONb30BaHME U pacripocTpaHeHue. HaumHas 3arpysky, Bbl
TOATBEPKAAETe CBOE COTJIacue ¢ JaHHBIMU YTBEPKAeHUSIMU!
Peanu3zanvst JaHHOM 37€KTPOHHON KHUTH B JIIOOBIX MHTEPHET-Mara3nHax,
n Ha CD (DVD) nuckax ¢ 1ebio moxydeHus NpruObUIH, He3aKOHHA 1
3anpenieHa! I[To BorpocaM mproOpeTeHUs TIeYaTHOM WM IeKTPOHHOK
BEpPCUU JaHHOUN KHUTY 00pallaiTech HEITOCPEACTBEHHO K 3aKOHHBIM
U3IATeNsIM, UX TIPEICTAaBUTENSIM, JIMOO B COOTBETCTBYIOIIME
OpraHu3aluy TOPTroBIu!

www.infanata.org

BepHyTbCA B kaTanor yuebHMKOB 1 MOHOrpadumi
http://y4ebHmkn.nHpopm2000.pd/uchebniki.shtmi



